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THE BORDER LINES OF AGENCY, LIVING TRUSTS, 
AND TESTAMENTARY DISPOSITION 


“The germ of agency is hardly to be distinguished from the germ 
of another institution which in our English law has an eventful 


,” 


future before it, the ‘use, trust or confidence’ ”. 


2 Pollock and Maitland, (2d ed.) 
HISTORY OF ENGLISH LAW, 228. 


The growth in recent years of the use of the living trust as 
a method of enjoying and passing the benefits of property, 
both before and after the trustor’s, or settlor’s, death, has 
resulted in many interesting as well as perplexing legal ques- 
tions. 

The courts have often been called upon to decide whether 
or not a purported trust was a valid trust or a mere agency, as 
well as to define or materialize that line which separates a 
valid revocable living trust from an invalid attempted testa- 
mentary disposition. The importance of these decisions is 
recognized when one remembers that if an intended trust is 
held to be an agency or an attempted testamentary disposition, 
the property belongs to the estate and is distributable as such 
under the statutory rules of descent. This distribution may be 
entirely different from that set forth in the attempted trust 
agreement, and may result in giving the property to those to 
whom the deceased did not wish to leave anything. Utmost 
care in planning and drafting the instrument is therefore nec- 
essary in order to avoid defeating the very purpose for which 
the plan was intended. 


The trustor often desires to retain the benefits of private 
ownership, at the same time desiring the advantages of a 
living trust. Just how far he can “eat his cake and have it 
too” is the ever present problem facing counsel when he sets 
about the drafting of the instrument. 
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The Wisconsin Supreme Court has dealt with the problem 
in the past few years in Warsco v. Oshkosh Savings and Trust 
Company,’ and Richardson v. Stephenson?. It will be well to 
look at these cases first before proceeding to a consideration 
of the conclusions reached by other jurisdictions when the 
problem was presented to them. 

At the time the Warsco trust agreement* was executed the 
trustor had given each of his nine children an equal sum, leav- 
ing him a balance of the amount in question. Quoting from 
Vinje, C. J.’s opinion: 

He was desirous of disposing of all his property not needed for 
his own maintenance, The amount so needed he wanted to keep, 
and he also wanted to make disposition of what remained at his 
death. His lawyer suggested a will, but he was opposed to wills 
because there was so much litigation over them. So after consul- 
tation with the lawyer and the officers of the trustee the agree- 
ment set out in the statement of facts was made. The question 
arises. Does it create a valid trust? 


After the death of the trustor, the trustee paid the residue 
as directed. One of the sons, acting as administrator, brought 
the action. The lower court held the instrument to have created 
a valid trust. The upper court reversed the judgment and 
found the transaction to be an invalid testamentary disposi- 
tion. 


The opinion is built upon the following structure: 


a). The court found no difficulty arising from “the fact that a 
trust is revocable. That does not affect its validity. McEvoy v. 





1183 Wis. 156, 196 N.W. 829. 

2193 Wis. 89, 213 N.W. 673. 

* The equa contained the following pertinent provisions: 

first, the settlor hereby irrevocably directs . . . that the trustee shall . . 

po ‘possessed of said certificate of deposit, and all moneys due thereon, and of the 
income therefrom, upon the trusts herein expressed, that is to say; from time to time 
during the life of the settlor the trustee shall pay to him so much of the said income 
as shall accrue during his life, or shall receive and stand possessed of the same in trust 
for the settlor.’’ (Italics ours.) 

The trustee was also to pay from the income or principal to one Dora Putzke, the 
residuary beneficiary, such sums as the settlor might direct or which might be necessary 
for the “comfortable care, maintenance, and support of said settlor during his life.” 

After the death of the settlor, the trustee was to pay out of the trust the ex- 
pense of the last illness and funeral. The remainder was then to be paid to the daugh- 
ter, Mrs. Putzke. 

The trustee “‘shall at any time, om the request of said Gust Warsco, [the settlor] 
turn over and pay to him any of the moneys in its hands derived from said trust, 
without the consent of the said Dora E. Putzke.” (Italics ours.) 





RN TT TT 


~ 

















LIVING TRUSTS 





$23 


Boston Five Cents Sav. Bank, 201 Mass. 50, 87 N. E. 465; 26 
Ruling Case Law, 1206.” 


b). “In the instant case the trust is not revocable at all,” but pro- 
visions are such that trustor may withdraw the entire principal. 
In withdrawing all of the principal, “the trust would be executed 
according to its terms.” 


ec). “A revocation implies the cessation and extinguishment of the 
trust, and when made operates to put an end to it, not to carry out 
its terms.” 


d). “ ... there must be an alienation of the donor’s property 

. under such terms that when the trust is executed, a benefit 
accrues to a cestui que trust unless prevented by ... a lawful 
revocation,” 


e). The donor must part with control and dominion over the 
corpus and may not reserve the right to use the trust property as 
and when he pleases. If he does, trustee becomes his agent merely. 


f). In the instant case the only thing the donor parted with ir- 
revocably was the disposition of the remaining corpus at his death, 
and that was contingent on there being a remainder. “But that 
was an attempted testamentary disposition . ,. . and not made in 
pursuance of the statute.” 


g). The court cites the McEvoy case, supra, which will be dis- 
cussed later, 


h). The court distinguishes between the power to revoke and the 
retention of complete control by the terms of the trust. “. . . the 
one destroys the trust, the other executes it according to its terms, 
and the donor need part with nothing.” 


i). “. , . an instrument whereby the donor retains or may retain 
the whole beneficial interest in the trust property by the execution 
of ... its terms constitutes no valid trust. Russell v. Webster, 
213 Mass. 491, 100 N.E. 6387.”32 





%aIn the Russell case a stock certificate was in the name of X, and a memorandum was 
attached, to the effect that the stock was Y’s, that X was to pay the dividends to Y, and that 
Y could take it back when he wished. At Y’s death X was to turn the certificate over to Z. 
The court said there was no trust, for “During his life he retained the entire dominion and 
control of the stock, principal and income, as its general owner, and Webster was merely his 
depository. 

“He intended that no title to or interest in the stock should pass . . . until after his death. 

“The facts readily distinguish the case at bar from those wherein the owner manifested a 
present intention to divest himself of the entire control of the property by the creation of a valid 
trust, yet expressly reserved a power of revocation.” 

The memorandum in this case was not a formal deed of trust, and while the certificate was 
in the purported trustee’s name, the memorandum expressed it as a custodianship for the owner. 
From the court’s words, it may be inferred that had the case been one involving a formal 
declaration or trust agreement, the result might have been different. 
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It is to be seen that the decision in the Warsco case rests 
on the court’s distinction between the exercise of the right to 
revoke and that to withdraw part or all of the principal. To 
revoke in whole is permitted. But to withdraw from principal 
is not a revocation in whole or part. It is, says the court, an 
execution of the terms of the trust. Therefore the trust is in- 
valid, for, if by the execution of a trust the whole beneficial 
interest and rights accrue or may accrue to the trustor, it is 
merely an agency. 

To sustain the decision it is necessary to sustain the fine 
distinction between the cessation of the trust by revocation 
and by withdrawing the principal. In the instant case the fact 
that the trust agreement was irrevocable helps one to accept 
the court’s view that withdrawal of the principal was an “exe- 
cution of the terms and reservation of the whole beneficial in- 
terest” in this particular case. The right to withdraw all the 
principal and thus destroy the trust would seem to be incon- 
sistent with the fact that the instrument declared the trust 
irrevocable. 

The Warsco case apparently lays down the rule that the 
trustor may safely reserve the right to revoke in whole, but 
may not reserve the rights to revoke in part, to amend or alter, 
(see“e’”) or to withdraw at will from principal, (see“b”), at 
least if the trust agreement is irrevocable. 

In considering this case one must bear in mind that the 
agreement specifically stated it to be “irrevocable”. One might 
reasonably be of the opinion that, had the agreement which 
was before the court been revocable by its terms, the court 
might have construed the power to withdraw from principal 
valid and akin to revocation. 

In the January term of 1927 the court again faced the prob- 
lem in Richardson v. Stephenson*. Here the deceased trustor 
had executed in her lifetime a declaration of trust containing 
a provision, noted by the court as follows: 


I reserve the right at any time, prior to my death, to amend or to 
revoke the trust hereby created . . . provided, however, all my eo- 





*193 Wis. 89, 213 N.W. 673. 
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trustees then acting join with me in the execution of such instru- 
ment. 


It is well settled that reservations by the settlors of trusts re- 
serving to them the power to revoke or to amend their trust in- 
struments are lawful and effective in the absence of statutes ex- 
pressly forbidding the same. Warsco v. Oshkosh Sav. & T. Co,.... 
Dolan’s Estate, 279 Pa. St. 582, 124 Atl. 176. (Italics ours.) 


On the basis of these cases it is then safe to say that a 
trust agreement may be validly drawn reserving to the trustor 
the right to revoke and to amend the trust instrument. But 
the cases will not safely admit of a generalization as to the 
right to withdraw all or parts of principal at the will of the 
trustor. It is worthy of note that in neither of the following 
cases, Pietsch v. Marshall & Ilsley Bank,® and Miller v. Doug- 
lass,* did the fact that the trustor reserved to himself a life 
interest in the income affect the validity of the trusts therein 
considered. 

The Massachusetts court has many times been called upon 
te settle trust cases. Two of the most widely cited recent ones 
present apparently differing conclusions. The Wisconsin court 
cited and relied upon the earlier of the two cases in the Warsco 
decision. 

McEvoy v. Boston Five Cents Savings Bank' was decided 
in 1909. Two written instruments were relied upon to establish 
the purported trust. The one provided that: 


1. The trustee was to pay the trustor such amounts up to the whole 
of the principal as she should ask in her lifetime. 


2. The trustee was to make a specified distribution of the remain- 
ing corpus at her death. 


3. Trustor reserved the right to revoke the agreement. 


The second writing was a direction to the defendant bank to 
pay to the trustee certain deposits. 

The court held that there was no valid trust, that the 
trustee was in effect merely an agent, and that this was an 





* 164 Wis. 368, 160 N.W. 184. 
*192 Wis. 486, 213 N.W. 320. 
7201 Mass. 50, 87 N.E. 465. 
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attempted testamentary disposition which failed. It pointed 
out, however, that it had been long established that a trustor 
may reserve the right to revoke in whole and to reserve a life 
interest in the income of the trust. 

In 1925, (the Warsco case intervening between the McEvoy 
and the Jones cases in point of time), Jones Adm’n. v. Old 
Colony Trust Co.* gave a more liberal interpretation of the 
rights which a trustor might reserve. The instrument gave 
the trustee full power and control over the corpus and its 
investment, and reserved the income to the trustor for his 
lifetime. It also provided for disposition after death. 


The 30th clause reads: “. . . the right is hereby reserved to alter 
or amend this instrument by a writing setting forth such altera- 
tion or amendment executed by me and delivered to the Trustee 
hereunder and upon my request in writing, the Trustee hereunder 
shall pay over to me at one time or from time to time such portion 
or all of the principal of the trust fund as may be requested in 
such writing.” 


“The validity of this trust is established by Stone v. Hackett, 12 
Gray, 227. . . . That case was decided more than sixty years ago. 
It has been cited many times. . . with respect. ... It may be 
treated as a rule of property.”?° 


1. “Reservation of income to the settlor for life does not impair 
the validity of the trust. Vinney v. Abbott, 109 Mass. 300; Gerrish 
v. New Bedford Institution for Savings, 128 Mass. 159; Chéppen- 
dale v. North Adams Savings Bank, 222 Mass. 499, 502.” 


2. “The power to change the terms of the trust does not affect the 
validity of the trust. Kelley v. Snow, 185 Mass. 288.” 


3. “The right in the donor to withdraw the principal of the trust 
does not defeat the trust. Stone v. Hackett, 12 Gray, 227; Davie 
v. Ney, 125 Mass. 509. Such unqualified right in reason stands on 
the same footing as the right to withdraw as and when required 
for the support of the donor, which has been upheld. Lovett ¥. 
Farnham, 169 Mass. 1.’11 





* Kelley v. Snow, 185 Mass. 288, 70 N.E. 89. 

*251 Mass. 309, 146 N.E. 716. 

In Stome v. Hackett, 12 Gray, (Mass.) 227, the trustor reserved the right to modify or 
yevoke the trust and a life interest in the income. 

“In Lovett v. Farnham, 169 Mass. 1, 47 N.E. 246, no power of revocation was reserved in 
the agreement. It did provide a life interest for the trustor in the income and 
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The McEvoy case is overruled, or at least distinguished, by 
this statement of the court: 


The case of McEvoy v. Boston Five Cents Savings Bank... is 
distinguishable. There the nominal trustee had none of the ordi- 
nary powers of a trustee and was in substance and effect only an 
agent of the donor. 


It would seem that the McEvoy trust failed for reasons other 
than the reserved right to alter, amend, revoke and withdraw 
from principal. 

In Kelley v. Snow,'* which has often been cited, the trustor 
retained possession of a bank book, the trust corpus, collected 
the income and had use of the property. There were gifts over 
at death. No power to revoke or use principal was reserved, 
but there was reserved the right to change the beneficiaries 
named. It was held valid and not testamentary and was a 
present conveyance taking effect at trustor’s death. 

The facts of Davis v. Ney,'* cited as authority for the right 
to withdraw from principal, are as follows: Trustor turned 
several bank books over to the trustee, the latter agreeing to 
withdraw and pay such sums to trustor as she should want 
during her lifetime. The remainder was to go to trustor’s son 
at her death. The court held the trust a valid one, and that 
the reserved right to withdraw from principal did not affect its 
validity. 

The case of Union Trust Co. v. Hawkins,'* held the trust in 
question invalid. On a rehearing" of the case, the supreme 





Ps the trustor’s death the residue of the principal was to be divided and paid to certain bene- 
iaries. 

The trustor wished to make a different distribution than the original agreement called for. 
Not having reserved the right to revoke, on her counsel’s advice she asked for and received the 
remaining principal under the clause above quoted. 

This principal was immediately re-established under a new trust agreement. 

The court held that the withdrawal of principal was not in accordance with the terms of 
the agreement, for it was not necessary, nor was used for trustor’s care and maintenance. 
exercise of discretionary power was not in good faith, and power to revoke being lacking, the 
court held that the original trust stood and govern 

The case establishes as valid a living trust irrevocable by its terms, allowing the trustor 
to ae in his judgment part or all of principal for trustor’s care and support. But such 
exercise of discretionary power must be in good faith and in accordance with the wording of the 
agreement. 

Compare the facts of this case with those of the Warsco case. 

33 Supra, note 8. 

125 Mass. 590. 

™ Report of opinion withdrawn after reversal on rehearing. As no official report of this 
case is printed, the reader is referred to Prentice- Hall’s Trust Service covering 1929, paragraph 
9171, for a complete report of the decision 

* 167 N.E. 389 (Ohio, 1929). 
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court on June 19, 1929, reversed its own prior decision as well 
as those of the lower courts and held, under section 8617 of 
the General Code, a trust for the benefit of the grantor for 
life in which the power to alter, amend or revoke had been re- 
served is valid as against the deceased’s administrator. 


The trust was based upon two instruments which the court 
construed together as one. The provisions of the original 
agreement dated January 30, 1920 appear substantially in a 
footnote herein.'* 


The court in its original decision felt that the transaction 
was an attempted testamentary disposition. The trust ceased 
at trustor’s death, and the trustee was the agent of and not the 
trustee for the children named as residuary beneficiaries in 
the supplemental agreement. The trustor was the sole benefi- 
ciary of the trust. 


While the court did say in its original decision ;"" 


Numerous authorities are cited by counsel in support of the propo- 
sition that a trust instrument may be valid even though the 
grantor retains the power to amend, modify or revoke, and that 
it will be good between the parties until such amendment, modi- 
fication, or revocation. No authority to the contrary has been 
cited, and we know of none. 


the court went on to say, 


That proposition is sound, but its application to that portion of 
the instrument intended to operate as a gift to the third persons, 
and to be effective only after the death of the grantor, is subject 
to certain restrictions and regulations which cannot be over- 
looked. 





1. The trustee was to “. . . have absolute control of the trust estate’ and the usual 
care, custody and management. Broad discretionary powers of investment were given, but ‘‘no 
sale, investment, or reinvestment of the trust estate . . . and no lease for a period longer than 
the term of the trust, shall be made without the written consent and approval of [the trustor]."’ 

2. Trustor reserved a life interest in the income. 

3. Trust was to terminate at trustor’s death, residue to go to the estate. 

4. Trustor reserved the right to withdraw part or all of principal. 

5. Trust agreement was revocable by “mutual consent of the parties’ or by either party 
after sixty days written notice. 

6. “It shall not be the duty of [the trustee] to return or list the trust estate . . . for 
taxation,” nor to pay any taxes or assessments on any part of the trust estate. Trustor agreed 
to list for taxation and pay taxes. 

The supplemental agreement is dated January 22, 1923, and merely provides for distribu- 
tion of the residue after trustor’s death to certain beneficiaries rather than to the estate as 
provided originally. 
1° Supra, note 14. 
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The court held that the section of the Ohio Statutes (8617, Gen- 
eral Code) giving the trustor the right to 


. reserve to himself any use or power, beneficial or in trust, 
which he might lawfully grant to another, including the pewer to 
alter, amend or revoke such trust, and such trust shall be 
valid. ... 


applied only to a trust wherein beneficial interests are re- 
served to the creator, and “not to one for the benefit of third 
persons either during or after the death of the creator.” Nor 
did the legislature intend to modify, by such amendment, the 
Statute of Wills or testamentary disposition. 

The court’s attitude toward trusts as a means or method 
of controlling the passing of property is illuminating and may 
be gathered from these words: 


A revocable living trust is a modern device designed for the pur- 
pose of creating a new and unauthorized method of distribution of 
property after the death of the owner, in which the jurisdiction of 
the probate court has no part. 


In the decision after the rehearing,'* the court upheld the 
trust as valid under the amended statute, but void at common 
law. 

It first discussed the law of gifts and the necessity for de- 
livery. 


Except for the fact that certain very respectable authorities give 
sanction to a gift through the medium of a trustee, where power of 
revocation is involved, we would have no hesitation in refusing to 
give it our sanction or even to dignify it by discussion. 


A review of Stone v. Hackett, supra note 10, follows. The 
Ohio court, disagreeing with Stone v. Hackett, comments thus: 


Our dissent is based upon the proposition that there is not a 
full and complete transfer where the settlor reserves the right 
to modify the uses or revoke the trust. It is upon this proposi- 
tion that the Massachusetts court makes the bold declaration 
without citation of authority and, as we think, without reason. 


The court was of the conclusion that at common law the in- 
stant case was invalid, for it “retained such control and do- 





4 Supra, note 16. 
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minion of the property and reserved such rights to alter or 
revoke” as to render it invalid either as a gift inter vivos or 
causa mortis. 

But the court felt that the supplemental agreement was 
drawn as a result of the amendment to section 8617 of the 
statutes, as have many other trusts controlling large estates. 
Giving the broadest interpretation to the statute, it validates 
trusts wherein beneficial interests or the power to alter, 
amend, or revoke are reserved. Therefore, upon the authority 
of the statute the judgment is reversed and the trust held a 
valid one.'* 

In the Hawkins case, as in many others, the opinion is 
permeated with the deep seated reluctance to accept or recog- 
nize any method of passing property other than by testamen- 
tary disposition in accordance with the Statute of Wills, even 
though authorized by the legislature. These courts overlook 
the fact that testamentary distribution is of statutory crea- 
tion and that the legislature may at any time it sees fit 
authorize other means. These courts seem to feel that it is 
immoral per se to dispose of property by any means than 
by will. 

Another recent case, Keck v. McKinstry,”° swings to the 
other extreme from the view held by the Ohio court. This 
case was decided in November, 1928. The grantor conveyed 
the legal title to the trustee, reserving to himself the 


. Tights of possession, rents and profits, and all the elements, 
rights and obligations of a life estate in said trust fund during 
my lifetime. 


The trustee was not to come into control and management un- 
til after trustor’s death. Trustor also reserved the right to 
change or amend the trust declaration, and to demand a re- 
conveyance of part or all of the property comprising the 
corpus of the trust. 





* The syllabus of Stome v. Hackett reads, “A delivery without consideration, of shares in 
railroad corporations . . . upon trust to pay the income to the settler for life, and at his 
death to transfer the shares to certain [beneficiaries], (the settler reserving the right to modify 
the uses or revoke the trust), is valid. . .”’ 


221 N.W. 851 (Iowa). 
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The conveyance was attacked as an agency and an invalid 
attempt at testamentary disposition. The appellants relied on 
the Warsco and McEvoy cases. The Iowa court eliminated 
them as authority in the instant case with, 


These two cases involved certificates of deposit, the possession of 
which was placed by the so-called settlor in the so-called trustee. 
The trustee was required to pay to the trustor any of the amount 
of the deposits at any time. These cases have no analogy to a 
conveyance of the legal estate in real property to one in trust 
for use of the grantor during his lifetime and of other named 


beneficiaries . . . after his death. Here the legal estate in real 
property was conveyed ... It passed a present estate . . .man- 
ifestly that estate was in trust. ... The arrangement has no 


semblance either in name or purpose of an agency. 


In discussing the argument as to testamentary disposition, 
the court said: 


An instrument by which the maker divests himself in praesenti 
of any part of his estate—which grants an estate or interest in 
praesenti, though possession and enjoyment are postponed until 
after the death of the maker—is not a will. 


Until he exercised that right, [that of withdrawing part or all 
of the principal] the title remained in trustee for the purposes of 
the trust. . . The equitable estate and interest of the benefici- 
aries other than the trustor himself were in futuro and defeas- 
ible, but they were, notwithstanding, interests created and 
declared—presently existing though defeasible. 


The essence of a testamentary disposition of property is that 
it be merely a declaration of the testator’s intention as to what 
shall take place after his death. .. . A will operates only on and 
by reason of the death of the maker. 


The court cited Haulman v. Haulman,”' wherein the test 
of whether an instrument is a deed or a will is the question; 
what was maker’s intention? If the instrument passes a 
present estate, with right to possession immediately, it is 
effective, although enjoyment by the beneficiaries is post- 
poned to a future date. 

Here then is a case in which the court is as extremely 





™ 164 Iowa, 471, 145 N.W. 930. 
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favorable to broad powers reserved to the trustor as was the 
court in the Hawkins case extremely opposed to latitude in 
the matter of living trusts. The only thing, duty or right 
which passed to the trustee during trustor’s lifetime was the 
legal title to the corpus. Yet it was held a valid trust. 

Jones V. Clifton,22 was decided in 1879. The trust deed 
contained the clause “reserving to himself [the trustor] the 
power to revoke. . . in whole or in part, and to transfer the 
property to any uses he might appoint. . . .” 

The court said on page 229: 


The powers of revocation and appointment to other uses reserved 
to the husband [trustor] ...do not impair their validity or 
their efficiency in transferring the estate to the wife, to be held 
by her until such revocation and appointment was made. 


In re Dolan’s Estate” held valid a trust to pay the in- 
come to the settlor’s sons, and remainders over on their deaths, 
with full power of revocation or amendment reserved to the 
settlor during her life. 

Wilcox v. Hubbell** presents a very instructive discus- 
sion of the authorities. Here the trust instrument provided 
that the trustee was to have full and complete powers of care, 
custody, management, investment, etc.; that the income was 
to be paid to the trustor during his life; that the trust should 
terminate at trustor’s death and corpus be distributed to cer- 
tain named beneficiaries; and that the distribution designat- 
ed could be changed within two years by an instrument 
similarly executed. 

In sustaining its decision that the trust was valid, the 
court cited Wilson v. Anderson,* and quoted from it as fol- 
lows: 


If the intention of the grantor at the time he delivers a volun- 
tary deed of trust is to part with the legal title, the trust will be 
enforced in favor of the beneficiaries, even though their enjoy- 
ment of the estate is postponed until the death of their benefactor 
[the settlor]. 





™ 101 U.S. 225, 25 L. Ed. 908. 

™ 279 Pa. $82, 124 Atl. 176. 

™ 197 Mich. 21, 163 N.W. 497. 

* 186 Pa. 531, 40 Atl. 1096, 44 L.R.A. 542. 
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The court also quoted as follows from 1 Perry on Trusts 
(6th ed.) p. 115: 


There have been many cases of valid trusts which in practical 
effect were intended to be hardly more than dispositions of the 
property after the settlor’s death. Thus cases are frequent where 
the owner of property has, without consideration, conveyed it 
to another to hold as trustee for the benefit and enjoyment of 
the settlor during his life, and on his death upon further trust 
for other beneficiaries or to pay over to designated persons. 
Nichcls v. Emery, 109 Cal. 323; Lewis v. Curnutt, 130 Iowa, 423; 
Brown v. Mercantile Trust Co., 87 Md. 377; Bromley v. Mitchell, 
155 Mass. 509; Kelley v. Snow, 185 Mass. 288; New York Life 
Ins. & Trust Co. v. Livingston, 183 N.Y. 125; and others. 

The essential difference between such a trust instrument and 
a will is that the former acts at once to vest the interests of the 
beneficiaries, although their enjoyment is postponed until after 
the death of the settlor, but a will does not take effect until the 
death of the testator, and until that time vests no interests in 
the beneficiaries. 


The court also cites at length the well written opinion in 
Nichols v. Emery :*° 


. .. the true test of the character of an instrument is not the 
testator’s realization that it is a will, but his intention to 
create a revocable disposition of his property to accrue and take 
effect only upon his death and passing no present interest. 

The essential characteristic of an instrument testamentary 
in its nature is that it operates only upon and by reason of the 
death of the maker. . . 

Upon the other hand, to the creation of a valid express trust 
it is essential that some estate or interest should be conveyed to 
the trustee, and when the instrument creating the trust is other 
than a will, that estate or interest must pass immediately... . 

Nor did the fact that the settlor reserved the power to re- 
voke the trust operate to destroy it or change its character. 


In concluding its own opinion in the case, the Michigan 
court says: 


A power of revocation in a deed of trust does not render the in- 
strument testamentary. 





% 109 Cal. 323, at 329 et seqg., 41 Pac. 1089, at 1091 
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And this even though the trust ended on the death of the 
trustor and with the distribution to the beneficiaries.”’ 

In line with the cases discussed and cited by the Mich- 
igan court, Doctor v. Hughes holds :** 


The reservation of a reversion is not inconsistent with the crea- 
tion of a trust to continue until the death of the reversioner. 


Cramer V. Hartford-Connecticut Trust Company” further 
strengthens the position of the revocable living trust. 

The agreement in question gave the trustee full power of 
control and investment of the corpus, and reserved the right 
of trustor to revoke. The income was to be paid to the trustor 
for life and 


such amounts of the principal in such sums, at such times and 

in such amounts as in the discretion of the trustee may be nec- 

essary for the maintenance, comfort and support of the donor. 
At trustor’s death the remaining principal was to be divided 
among the beneficiaries designated in the agreement. 

The court held there was a sufficient transfer of title and 
control to the trustee, that the power of revocation was con- 
sistent with a valid trust, and that a valid distribution at the 
death of the donor could be made by the terms of a living 
trust agreement. This last was in answer to plaintiff’s con- 
tention that the transaction was an invalid testamentary dis- 
position. 

One other right which some trustors reserve is that to 
control or direct the investment of the trust corpus. Ordin- 
arily the trustee in assuming care, custody and management 
of the trust has the power to make investments and reinvest- 
ments. The trustee may be restrained to the legal lists set 
forth in the statutes, or may be given the broader powers to 
invest at his own discretion. 

When the trustor reserves the sole power to make or 
direct the investment, he is treading dangerously close to the 
line of agency. He may, however, with greater safety reserve 





Citing Vancott v. Prentice, 104 N.Y. 45, 10 N.E. 257; Robb v. Washington and Jefferson 
College, 185 N.Y. 485, at 493, 78 N.E. 359. 

225 N.Y. 305, at 311, 122 N.E. 221. 

147 Atl. 139 (Conn.). 
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the right to approve of and consent to the investments sug- 
gested by the trustee. 

In the McEvoy case the trustee seems to have had no fixed 
authority as to investment, while in the Jones? case the 
trustee had full investment powers. The McEvoy case was 
distinguished as not being a true trust because the trustee 
lacked the customary duties and powers of a trustee. In the 
Hawkins case the trustor reserved the right to approve of 
and consent to any investments or leases made by the trustee. 
The court cited this reservation, together with those to re- 
voke and alter, as one of the elements grouped together in 
that trust which gave the trustor such dominion over the 
corpus as to defeat the trust. In the Keck case the trustee 
had no powers at all until the trustor’s death. Yet the trust 
was held valid. This case, however, is too extreme to be taken 
as general authority. In the Wilcox case the trustee was giv- 
en full and complete investment powers. 


In Matter of Reid®® the New York court said: 


It is fundamental law that a testator or the creator of a trust 
has unlimited authority to direct how his money may be invested 
by his trustees, or may leave the manner of such investment 
completely in the discretion of such trustees. 


Rice Vv. Halsey*® allows the trustor to reserve the right 
to direct the investments after the commencement of the 
trust. 

Certain cases may be found which are apparently contra 
and which define very narrow limits for the reservation of 
rights. These citations are to inheritance or transfer tax 
cases. Their conclusions as to the validity of trust agree- 
ments have not the same weight of authority as those cases 
where the attack is directly upon the validity of the agree- 
ment. In these cases the courts were called upon to decide 
whether or not the given transfer was taxable and held that, 
because the trustor reserved the rights to revoke or to alter 
or to direct the investments, he reserved such control over 





0 Supra, note 9. 
* 170 App. Div. 631, at 634, 156 N.Y. Supp. 500. 
156 App. Div. 802, 142 N.Y. Supp. 58. 
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the property as to make the transfer dependent upon his 
death, similar to a testamentary disposition, and thus taxable. 
In arriving at these decisions the courts sometimes used 
language which cast doubt on the validity of the trust agree- 
ment. But while they held the transfer taxable as a testamen- 
tary disposition, the distributions made under the terms of 
the agreement were not voided, but were permitted to stand. 

In a recent law review article,** Edward S. Stimson 
states this conclusion: 


The complete power of control. . . to direct the investment and 
payment of the corpus, however, indicates an intention to estab- 
lish the relationship of principal and agent and not an inten- 
tion to create a trust and will defeat the trust. 


In the Schmidlapp** case, the grantor reserved the right 
to control and direct all investments and reinvestments and 
to modify, alter or revoke in whole or in part. The court held 
that no valid trust was created. The instrument was a formal 
deed of trust with a trust company and the trust was to have 
run through the lives of the grantor and his sons. The court 
said: 

The transfer. . . was ambulatory during life, and the fullness of 
finality came to it only upon death. 


The issue before the court, however, was not an attack on 
the validity of the trust, but whether or not the transfer was 
taxable. Although the court’s words declared the trust to be 
of the character of an agency, the distribution under the trust 
agreement was permitted to stand. 

In Re Dana* the trustor transferred certain stock to the 
trustee. He reserved a life interest in the dividends and the 
right to vote the stock. The trust was to continue through 
two lives in being after the trustor’s death. The court held 
the transfer “essentially testamentary in character”, and 
therefore taxable, but the distribution was made in conform- 
ity with the terms of the agreement. 





When Revocable Trusts are Subject to an Inheritance Tax, 25 Micuican Law Review 
839, at 840, citing the McEvoy case; Re Schmidlapp, 236 N.Y. 278, 140 N.E. 697; and Re Dane 
Co., 215 N.Y. 461, 109 N.E. 557. 

™ Supra, note 32. 

™ Supra, note 32. 
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CONCLUSION 


In a field of the law so complex as that of trusts, it is in- 
deed unsafe to generalize. Anyone of a number of reservations 
may be safe, individually, but combined in the same agree- 
ment they may serve to defeat the instrument. In a study of 
these cases it must be remembered that, as the Ohio court 
said in the Hawkins case :* 


An examination of those authorities leads to the irresistable con- 
clusion that the cases on this subject have, in the great majority 
of instances, been decided upon the peculiar facts of each case, 
and that such cases are generally treated as sui generis. 


In Wisconsin as well as in many other states we may safe- 
ly conclude that the following rights and reservations are 
very definitely given the trustor. and when so reserved, will 
not affect the validity of the trust. 


1. The trustor may reserve the right to alter or amend, and to 
revoke the trust instrument in whole or in part. 36 

2. The trustor may reserve for himself a life interest in the in- 
come of the trust. 37 


3. The trustor may use a revocable living trust, in which he has 
reserved to himself a life interest in the income, to control the 
immediate distribution of his property after his death. Such a 
trust, otherwise valid, is not an invalid attempted testamentary 
disposition. 38 





* Supra, note 14. 

*% Warsco v. Trust Co., supra note 1, as to revocation; Richardson v. Stephenson, supra note 
2; McEvoy v. Bank, supra note 7; Re Dolan’s Estate, supra note 23; Kelley v. Snow, supra note 
8; Jones v. Trust Co., supra note 9; Stone v. Hackett, supra note 10; Keck v. McKinstry, supra 
note 20; Jones v. Clifton, supra note 22; Wilcox v. Hubbell, supra note 24; Nichols v. Emery, 
supra note 26; Vancott v. Prentice, supra note 27; Robb v. W. and J. College, supra note 27; 
Doctor v. Hughes, supra note 28; Kelly v. Parker, 181 Ill. 49, 54 N.E. 615; Windolph v. Trust 
Co., 245 Pa. 349, 91 Atl. 634; Culpeper Nat’l Bank v. Wren, 115 Va. 55, 78 S.E. 620; Talbot 
v. Talbot, 32 R.I. 72, 78 Atl. 535; Seaman v. Harmon, 192 Mass. 5, 78 N.E. 301; Cramer v. 
Trust 2 supra note 29; Union Trust Co. v. Hawkins, supra note 15; Re Schmidlapp, supra 
note 32. 

1 Warsco v. Trust Co., supra note 1; Richardson v. Stephenson, supra note 2; McEvoy v. 
Bank, supra note 7; Miller v. Douglass, supra note 6; Pietsch v. Bank, supra note 5; Kelley v. 
Snow, supra note 8; Jomes v. Trust Co., supra note 9; Vinney v. Abbott, 109 Mass. 300; 
Gerrish v. Inst., 128 Mass. 159; Chippendale v. Bank, 222 Mass. 499; Davis v. Ney, supra note 
13; Keck v. McKinstry, supra note 20; Wilcox v. Hubbell, supra note 24; Wilson v. Anderson, 
supra note 25; Nichols v. Emery, supra note 26; Lewis v. Curnutt, 130 Iowa, 423; Brown v. 
Trust Co., 87 Md. 377; Bromley v. Mitchell, 155 Mass. 509; N. Y. Ins. Co. v. Livingston, 133 
N.Y. 125; Robb v. W. and J. College, supra note 27; In re Soulard’s Estate, 141 Mo. 642, 43 
S.W. 617; Windolph v. Trust Co., supra note 36; Kelly v. Parker, supra note 36; Lovett v. 
Farnham, supra note 11; Cramer v. Trust Co., supra note 29. 

% Richardson v. Stephenson, supra note 2; Pietsch v. Bank, supra note 5; Miller v. Doug- 
lass, supra note 6; Jones v. Trust Co., supra note 9; Vinney v. Abbott, supra note 37; Gerrish 
v. Inst. supra note 37; Chippendale vy. Bank, supra note 37; Kelley v. Snow, supra note 8; 
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The authority for the remaining list of rights rests on 
foreign cases, for Wisconsin has not ruled upon them. There- 
fore, while they have not definitely been granted they have 
not definitely been denied. While the right to withdraw from 
principal may seem to have been denied by the Warsco case, 
the peculiar facts of the case, i.e., that the trust was irrevoc- 
able by its terms, may be ground for the assertion that the 
right to withdraw from principal would not be denied in the 
case of a trust revocable by its terms. 

Until ruled on by our court, however, it may reasonably be 
doubtful just how many of these rights can be reserved in 
the same instrument and still constitute a valid trust. The 
careful attorney will refrain from inserting too many reser- 
vations into the trust agreement. The fewer the reservations, 
the fewer the chances for the defeat and invalidity of the trust. 


4. He may provide that, in the discretion of the trustee, the 
trustee may withdraw from principal as, when and if needed for 
the care, comfort, maintenance and support of the trustor. ®9 


5. He may reserve the right to withdraw arbitrarily part or all 
of the principal of the trust, but to do this the trust must be re- 
vocable by its terms. It is inconsistent to reserve the right to 
withdraw the principal when by its terms the trust is irrevo- 
cable. 4° 


6. He may reserve the right to direct, or at least consent to and 
approve of the investment of the trust corpus and accumulations, 
as long as the legal title and custody, care, possession, and con- 
trol of the corpus pass to and rest in the trustee during the life 
of the trust. 41 


The creator of a trust must keep in mind that the chief 





Stone v. Hackett, supra note 10; Robb v. College, supra note 27; Windolph v. Trust Co., supra 
note 36; Davis v. Ney, supra note 13; Lovett v. Farnham, supra note 11; Kelly v. Parker, supra 
note 36; Keck v. McKinstry, supra note 20; Re Dolan, supra note 23; Wilcox v. Hubbell, supra 
note 24; Wilson v. Anderson, supra note 25; Nichols v. Emery, supra note 26; Lewis v. Cur- 
nutt, supra note 37; Bromley v. Mitchell, supra note 37; Brown v. Trust Co., supra note 37; 
N.Y. Ins. Co. v. Livingston, supra note 37; Vamcott v. Prentice, supra note 27; Doctor v. 
Hughes, supra note 28; Noble v. Learned, 153 Cal. 245; Cramer v. Trust Co., supra note 29; 
Bullen v. Wisconsin, 240 U.S. 625, 36 Sup. Ct. 473, Contra. 

* Lovett v. Farnham, supra note 11; Cramer v. Trust Co., supra note 29. 

# Jones v. Trust Co., supra note 9; Stone v. Hackett, supra note 10; Davis v. Ney, supra 
note 13; Keck v. McKinstry, supra note 20. But see Warsco v. Trust Co., supra note 1; 
McEvoy v. Bank, supra note 7; and Union Trust Co. v. Hawkins, supra note 15. 

“ Keck v. McKinstry, supra note 20; Re Reid, supra note 30. But see Re Schmidlapp, 
supra note 32; and also McEvoy v. Bank, supra note 7; and Union Trust Co. v. Hawkins, supra 
note 15. 
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essential is that the instrument clearly states and shows that 
full possession, care, custody, control and management, as 
well as legal title passes to the trustee, until the trust is re- 
voked or terminated. This is the essential difference between 
a trust and a mere agency. To this must be added a beneficial 
interest created and existing, until revoked or altered, for the 
beneficiary or cestui que trust, who may be the trustor him- 
self.*? 

CHESTER D. SEFTENBERG. 





“2 To one who has watched the rapid growth of the use of the insurance trust, a considera- 
tion of the foregoing problem is doubly interesting. The insurance trust mentioned is an ordin- 
ary living trust agreement, wherein the trustor has named the trustee the beneficiary of the 
policies listed, the proceeds of which are to form the corpus of the trust at the death of the 
trustor. The law in this branch of trusts remains to be developed. 

The trustor may wish to reserve the right to change the beneficiaries of the trust, to revoke 
and change the designation of beneficiary in certain policies, to withdraw or to borrow on part 
or all of the policies scheduled. The answer depends on future court application of those prin- 
ciples presently applied to living trusts. The right to borrow on the policies may be likened, 
by some courts, to withdrawing from principal, and will be granted or denied in a valid insurance 
trust as the right to withdraw from principal of a living trust is now granted or denied. Or 
the courts may hold that no trust principal exists until after the death of the insured-trustor. 

Watching the development of this branch of the law of trusts will be interesting. 
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WISCONSIN LEGISLATION OF 1929 


The 1929 session of the Wisconsin legislature enacted five hundred 
and thirty distinct laws. Any review of its activities must, therefore, 
be confined to a comparatively small proportion of these enactments. Our 
consideration of many of the laws selected for review must also be re- 
stricted to pointing out merely the general topics covered, as a detailed 
discussion of the provisions would extend this article far beyond our 
available space. 

The following enactments seem to be of sufficient general interest to 
deserve mention. 


STATE GOVERNMENT 


There have been a number of changes in the structure of the ad- 
ministrative offices of the state by which various boards, commissions and 
offices have been reorganized or combined. 

Chapter 81 creates a new Highway Commission to consist of three 
full-time members to be appointed by the Governor for six year terms. 
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Chapter 97 creates a State Budget Bureau in the executive depart- 
ment in charge of a director of the budget. Such director is appointed 
by the Governor for an indeterminate term, is removable by the Gover- 
nor at pleasure, except during a regular session of the legislature and 
for two months prior thereto, when he shall be removable only for cause. 
Vacancies in the office shall be filled under the provisions of the Civil 
Service Act. Each department, other than the legislature and the courts, 
is required to submit to the director of the budget biennial statements 
of receipts and disbursements, and an explanation of its requests for ad- 
ditional appropriations. The data included in the state budget report is 
to be submitted to the Governor-elect, who is to hold public hearings upon 
requests for appropriations. Such departments are also required to sub- 
mit to the director of the budget estimates of expenditures for the en- 
suing quarter, which are in general subject to the approval of the di- 
rector of the budget. The director is also required to prescribe forms 
for departmental accounts and to make an audit of accounts of various 
boards and such other departments as the Governor may direct. An 
emergency board is created, consisting of the Governor and the chairmen 
of the finance committees of the legislature. This board may make al- 
lotments from emergency appropriations amounting to $250,000 a year. 
The State Board of Public Affairs is abolished. 

Chapter 465 reorganizes the administration of the Civil Service law 
by creating a Bureau of Personnel, the director of which is the chief 
examiner and secretary of the former State Civil Service Commission. 
The Personnel Board consists of three members appointed by the Gov- 
ernor for six year terms, but the former members of the Civil Service 
Commission are continued as members of the Personnel Board until the 
first day of July of the year in which their present terms expire. The 
director, with the advice and approval of the board, is to establish grades 
and classes for all positions under the State Civil Service and with 
such advice and approval and after a public hearing, is to establish ini- 
tial and maximum rates of pay for such grades and classes and for in- 
creases in compensation within such ranges after periods of meritorious 
service. The director is to submit such standard salary ranges to the 
Joint Committee on Finance, and such ranges as modified by the com- 
mittee shall constitute the compensation plan for positions in the classi- 
fied service for the ensuing biennium, except that the Personnel Board, 
with the approval of the director of the budget and the emergency board, 
while the legislature is not in session, may change the compensation 
schedule when such change is necessary by changing conditions. 

Chapter 468 creates an Advisory Council, composed of the Governor, 
the Director of Purchases, the Director of Personnel, the State Chief 
Engineer and such other officers as the Governor may designate. Such 
Council is to assist the Governor in all matters which he may refer to it, 
and to assign office rooms to the various state offices. This chapter also 
creates a Bureau of Purchases in charge of a director of purchases ap- 
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pointed under the Civil Service Law. Such director has general super- 
vision over purchases and is required to prepare standard specifications, 
as far as possible, for all state purchasers. In general, the director suc- 
ceeds to the duties of the Superintendent of Public Property, the Print- 
ing Board and the Cement Purchasing Commission. The act also creates 
a Bureau of Engineering under the head of the State Chief Engineer. 
Such engineer is given charge of all engineering and architectural serv- 
ices and construction work, except those for the State Highway Com- 
mission. The present State Department of Engineering is abolished. 

Chapter 479 creates a Department of Agriculture and Markets. This 
is in charge of three commissioners to be appointed by the Governor for 
six year terms. The Departments of Agriculture and of Markets, and 
the offices of Dairy and Food Commissioner, the Treasury Agent, Super- 
visor of Inspectors of Illuminating Oils and Humane Agent are abolished, 
their duties being consolidated in the new department. 

Chapter 491 creates an Annuity and Investment Board. This board 
is composed of five members, one of whom is the State Superintendent of 
Public Instruction. The other four are to be appointed by the Governor 
for six year terms. The Board is to appoint a director of investments. 
General control over various funds is given to the new board. 

Chapter 486 provides for the erection of a state office building to be 
erected under the supervision of a special commission consisting of two 
senators and three assemblymen named in the act. The sum of $600,000 
is appropriated from the state insurance fund for the purchase of the 
site and the construction and equipment of the building, and provision is 
made for reimbursement of the state insurance fund from the general 
fund, extending over a period of twenty years. 

Chapter 231 revises the law relating to the Real Estate Brokers’ 
Board and covers its powers and duties in considerable detail. 


COUNTY GOVERNMENT 


Chapter 345 permits county boards to establish county health de 
partments. 


Chapter 60 allows coroners to appoint deputies. 
CITIES 


Chapter 77 makes cities liable for the negligent operation of their 
motor vehicles. 


ELECTIONS 


Chapter 112 changes the date of the primary election from the first 
to the third Tuesday of September. 


INFERIOR COURTS 


No new courts were created but various county courts were given 
additional civil and criminal jurisdiction as follows. Civil jurisdiction 
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up to $50,000 and criminal jurisdiction in all cases except homicide, 
Kenosha County (chapter 422) ; civil jurisdiction up to $25,000 and crimi- 
nal jurisdiction in all cases except homicide, Marinette County (chapter 
110); Rusk County (chapter 34) and Sauk County (chapter 108) ; civil 
jurisdiction up to $5,000 and criminal jurisdiction in all cases up to five 
years imprisonment, Oneida County (chapter 291); civil jurisdiction up 
to $1,500 and criminal jurisdiction in all cases except felonies, Door 
County (chapter 358); civil jurisdiction up to $500 and criminal juris- 
diction concurrent with a justice of the peace, Juneau County (chapter 
895). 

The municipal court for Kenosha County is given civil jurisdiction 
up to $50,000 and criminal jurisdiction in all cases except homicide (chap- 
ter 423). 


PRACTICE 


Regulation of pleading and practice by rules adopted by the supreme 
court, which rules shall supersede existing statutes on these subjects, is 
provided in chapter 404. An advisory committee is provided, consisting 
of the attorney general, the revisor of statutes, the chairman of the 
judiciary committee of the senate and the assembly, a member of the 
board of circuit judges and a member of the board of county judges 
selected by those boards annually, the president of the state bar asso~ 
ciation and three members of the association elected by the association 
annually. This committee is to study the administration of justice in the 
courts and advise the supreme court from time to time as to changes in 
the rules. 

Chapter 494 repeals the right to a change of venue as to actions 
relating to real property and for the recovery of restrained personal 
property and gives to the county only where the property or some part 
is situated jurisdiction of such actions. 

Chapter 42 allows actions for automobile accidents triable in the 
county where the defendant resides as well as in the county where the 
accident occurred. 

Chapter 24 repeals the clause in the six year statute of limitations 
statute which restricted actions for relief on the ground of fraud under 
that statute to such actions as were cognizable solely by a court of 
chancery prior to 1857. 


PROBATE PRACTICE 


Chapter 373 allows the board of county judges to adopt uniform 
forms for county courts. 

Wills of non-resident decedents which dispose of real estate in 
this state may, under chapter 497, be admitted to probate in this state 
even though they have not been proved in the state of the testator’s 
domicile. 
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Chapter 155 requires notice to heirs or legatees resident in a foreign 
country to be given to some consular officer of such country by mail. 

Chapter 174 changes the requirement for extension of time to file 
claims from “for good cause shown,” to a “showing satisfactory to the 
court.” 

Chapter 74 provides that fees for appraisers shall be fixed in the 
discretion of the court. 

Chapter 173 makes a rather extensive rearrangement of various 
sections relating to the distribution of assets, but the law seems to re- 
main practically the same as before these amendments. 

Chapter 175 allows the court to appoint separate guardians for the 
property and estate of incompetents. 

Chapter 270 amends and revises the provisions of the statutes re- 
lating to the sale of lands of wards; specific performance of land con- 
tracts of deceased vendors; the change of names; and the establishment 
of heirships. 

Chapter 321 extends the procedure for establishing title by descent 
to real estate in this state owned by non-resident decedents. 


TAXATION 


Chapter 448 makes public service corporations subject to the income 
tax. 

By chapter 441, the time for payment of county, town and village 
taxes may be extended for a period not to exceed six months by appro- 
piate action of county, town and village boards. 

By chapter 158, cities which hold tax certificates on lands may bid 
at subsequent sales in order to protect the interests of the city in such 
tax certificates. 

Chapter 298 adopts the reciprocal principle in inheritance taxation 
by providing that personal property of a nonresident decedent taxable 
under our laws, except tangible property having an actual situs in this 
state, shall not be subject to a tax if the laws of the residence of the 
decedent give a like exemption to residents of this state. (See 5 WISCON- 
SIN LAW REVIEW, 288.) 

Chapter 365 provides for a refund of inheritance taxes paid since 
May 27, 1919, under the provisions of our statute taxing transfers in 
contemplation of death, which was declared unconstitutional by the 
Supreme Court of the United States in Schlesinger v. Wisconsin, 270 
U. S. 230. 

Chapter 148 allows a revaluation of lands sold for taxes where the 
certificate is held by the county and a cancelation of the certificate on 
payment of such revaluation where the assessment in the land is greater 
than its value. 
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CRIMINAL LAW 


Chapter 218 defines and provides for the punishment of various 
kinds of gambling. 

Chapter 244 amends and revises the law relating to arson. 

Chapter 398 provides for the punishment of trespass upon enclosed 
or cultivated lands or woodlots for the purpose of hunting, fishing, trap- 
ping, netting or gathering fruit, nuts, straw, turf, vegetables or herbs. 

Chapter 132 makes it a felony to own or possess a machine gun. 
The act does not apply to such ownership or use by peace officers or 
guardsmen in the performance of their duties, nor to guns received as 
war trophies. 


INTOXICATING LIQUORS 


Chapter 129, which repealed the Severson State Prohibition Act, 
gives towns, villages and cities power to grant licenses for and regulate 
the sale of non-intoxicating liquors, and punishes intoxication in public 
places and on railways and street railways, and the public drinking of 
intoxicating liquors on trains, street cars or motor busses. 

Chapter 315 should probably be placed under this heading, as it 
punishes the sale for human consumption of any beverage containing 
wood alcohol. 


WORKMAN’S COMPENSATION 


Chapter 453 contains numerous important changes in the workmen’s 
compensation law. It eliminates the reference to August 31, 1917, in 
determining whether the employer is subject to it and also the require- 
ment that the three or more employes be in a common employment. 
Taking out compensation insurance may bring employes under the act 
although they are not employed in the course of a trade, business or oc- 
cupation. An employer may be liable for compensation to an employe who 
has been loaned to him. If a deceased employe leaves no one wholly de- 
pendent on him, an unestranged surviving parent or parents residing 
within the territorial limits of the United States shall receive $1200. In 
other cases of partial dependency, it shall not be necessary that the 
deceased employe made any contribution for support. The time for the 
giving of notice of injury and for making application for compensation 
begins to run from the date of the injury or the time when the employe 
knew or ought to have known of his injury and its relation to his em- 
ployment, but the right of an employe to demand compensation shall in 
ne event extend beyond six years from such dates. In an action to re- 
view an order of the Industrial Commission, service on all defendants 
may be made on the secretary of the commission, who is to mail copies 
of the summons and complaint to the other defendants, and any defen- 
dant may, by counterclaim, ask for a review of such order. 
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LABOR LAW 


Chapter 123 declares that contracts between employer and employes, 
whereby either party agrees not to join a labor organization or an or- 
ganization of employers, or whereby either party agrees that he will 
withdraw from the employment in case he joins such an organization 
and contracts for the sale of agricultural, horticultural or dairy products 
between producers of such products and distributors and purchasers 
thereof, or whereby either party agrees not to join a cooperative associa- 
tion or a trade association, to be contrary to public policy and void. 


CHILDREN 


> 3 
Chapter 439 is the act commonly known as the “Children’s Code.” 
It applies to neglected, dependent or delinquent children. It provides for 
the designation by the judges of the several courts of record in each 
county of one of their number who shall hold a juvenile court. In general 
such court is given exclusive jurisdiction of delinquent children sixteen 
years of age or younger. It provides for probation officers for such 
courts. It regulates the commitment of dependent children to institu- 
tions, welfare agencies or homes. It authorizes the creation of county 
children’s boards. It regulates child welfare agencies and maternity hos- 
pitals. It amends and revises the law relating to adoption. It makes 
various amendments to the law relating to aid to dependent children. 
It amends and revises the law as to illegitimate children. 
Chapter 29 makes adopting parents and their heirs and next of kin 
the heirs and next of kin of the adopted child. 


AGRICULTURH 


Chapter 421 amends and revises the law relating to the sale of live 
stock remedies. 
Chapter 495 regulates milk-powdering establishments. 
Chapter 506 contains various provisions to assist in the development 
of cooperative associations for the production and marketing of dairy 
and farm products. 


CONSERVATION 


Chapter 369 allows the establishment of game bird farms and chap- 
ter 508, deer farms. 

Chapter 343 makes various amendments to the forest crop law. 

Chapter 523 declares that the enjoyment of natural scenic beauty 
is a public right, and that if the Railroad Commission, in connection with 
the application for a permit for construction of a dam, finds that such 
construction is contrary to the public interest when the public right to 
the enjoyment of natural scenic beauty is considered, no permit shall 
issue. 
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CORPORATIONS 


Chapter 92 repeals section 181.06 of the statutes, which provided a 
special method for organizing bondholders’ and stockholders’ protective 
committees and prohibited reorganizations made by the approval of com- 
mittees not constituted according to the provisions of that section. 


RAILROADS 


Chapter 201 authorizes railroad corporations to operate motor bus 
lines. 

Chapter 264 allows for the sale of stock in railroad corporations to 
employes without first offering such stock to existing stockholders. 


PUBLIC UTILITIES 


Chapter 230 authorizes the issuance of preferred stock of public 
utilities of any class and series, and authorizes the directors, subject to 
restrictions contained in the articles of organization, to change preferred 
stock from one series to another series of the same class. 

Chapter 390 provides that for rate making purposes the Railroad 
Commission may consider two or more municipalities as a regional unit 
where the same utility serves both municipalities. 

Chapter 384 requires the keeping of separate accounts as to the sale 
of merchandise by a public utility, and prohibits the consideration of any 
profit or loss from such business in the fixing of rates. 

Chapter 327 requires the applicant for the granting or transfer of 
a dam permit, except where the stream is a boundary stream, to agree 
that if it transmits electric energy generated under such permit for 
sale beyond the state, to furnish to a resident of this state electric energy 
at rates to be determined by the Railroad Commission, which rate shall 
not exceed the rate charged for the service supplied by the energy trans- 
mitted outside the state. 

Chapter 219 gives public utilities full power to acquire stock of 
other public utilities, and power to sell, acquire, lease or rent any public 
utility plant constituting an operating unit. 


BANKING 


The recent tendency toward “chain banking’ is reflected in the en- 
actment of chapter 445. No corporation organized under the general 
corporation laws of this state may hold more than ten percent of the 
capital stock of any state bank or trust company unless seventy-five per- 
cent of the stock of both corporations consent thereto; no state bank or 
trust company may vote to authorize a foreign corporation to acquire 
stock in it unless such foreign corporation has complied with the laws of 
Wisconsin; if a majority control of any bank in Wisconsin is held by any 
foreign corporation which has not complied with the laws of Wisconsin, 
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such bank shall not act as a depository of state funds or of reserve 
funds of state banks; any domestic corporation or trust which owns 
the majority of the stock of a state bank or trust company is deemed to 
be engaged in the banking business and subject to the supervision of the 
state banking department; every domestic corporation or foreign cor- 
poration authorized to do business in the state owning or controlling 
stock in a state bank or trust company shall be liable to the creditors of 
such bank or trust company to the par value of such stock, which lia- 
bility must be protected by the deposit of securities in the amount of 
fifty percent thereof, together with a personal liability on the part of 
the stockholders of such holding corporation if the corporation itself 
does not meet the liability. 

Chapter 431 requires the increase of the capital of a bank so that 
the daily average of its desposits, figured on a two year period, shall not 
exceed fifteen times its capital plus ten times its surplus. 

Chapter 402 allows banks to substitute an annual survey by an 
auditor approved by the banking commissioner for the examinations by 
the directors. 

Chapter 354 is the Uniform Bank Collection Act, and regulates the 
liability of banks on items received for collection. 

Chapter 232 makes drafts issued by delinquent banks against exist- 
ing balances on deposit with other banks, preferred claims if there be in- 
sufficient funds on deposit to meet them. 


INSURANCE 


Chapter 317 provides for the writing of group life insurance cover- 
ing not less than fifty employes or members of a labor union. 

Chapter 233 applies the rules regarding accident policies sold at rail- 
road stations or ticket offices to such policies sold at airports or airplane 
ticket offices or at motor bus stations or ticket offices. 

Chapter 320 provides that the sole ownership and change of owner- 
ship provisions of the standard fire insurance policies shall not apply 
where the ownership is the joint tenancy of husband and wife or where 
the change is from sole ownership to joint tenancy of husband and wife. 

Chapter 456 prevents the existence of another contract of fire insur- 
ance covering the property from making void the previous policy and 
makes each insuring company liable for its proportion of the loss. 

Chapter 418 amends and revises the law as to mutual town fire in- 
surance companies and chapter 440 amends and revises the law as to 
registered town mutual insurance companies. 

Chapter 246 lays down rules for the computation of reserve lia- 
bilities of insurance corporations, in cases where no specific provision for 
such computation is made. 

Chapter 294 amends the exemption of securities listed on the New 
York, Boston er Chicago exchanges so that it shall not apply to any in- 
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terests in such securities less than the whole ownership, except the inter- 
est of purchasers on margin. It also exempts trust certificates secured 
by the deposit of exempt or Class A securities, subject to various safe- 
guards, 


TRUST FUNDS 


Chapter 371 requires that public utilities or street railways in whose 
securities trust funds may be invested be subject to regulation by the 
Railroad Commission of Wisconsin or by some similar commission. 


LOANS 


Chapter 408 allows the loaning of money in sums not exceeding 
$1,000 with a ten percent discount in advance, regulates such business 
and places persons making such loans under the supervision of the bank- 
ing commissioner. : 


CHATTEL MORTGAGES AND CONDITIONAL SALES CONTRACTS 


Chapter 525 provides for the filing of chattel mortgages and condi- 
tional sales contracts with registers of deeds in duplicate. The evident 
intent of the act is to require the register to transmit one of the copies 
to the town, city or village clerk, but the act is so worded as to make 
the proper disposition of the duplicate copy very obscure. 


MoToR VEHICLES 


Chapter 454 is a very complete traffic code for the operation of 
vehicles on streets and highways. 

Chapter 76 provides for the revocation of a driver’s license on the 
entry of a judgment against the holder in an action for the negligent 
operation of an automobile and for its restoration on satisfaction of 
such judgment. 

Chapter 387 revises the law relating to lights on motor vehicles. 

Chapter 467 makes the insurer in an automobile liability policy 
liable irrespective of whether such liability be in praesenti or contin- 
gent and to become fixed or certain by final judgment against the in- 
sured. (See 5 WISCONSIN LAW REVIEW, 303.) 

Chapter 524 makes various changes in the law relating to the regis- 
tration of motor vehicles. 

Chapter 275 gives a lien for transporting, or doing any work on 
property or furnishing parts, accessories or supplies. 


AVIATION 


Chapter 348 is intended as a complete code for the regulation of avia- 
tion. It declares that the ownership of the space above the lands and 
waters of the state is vested in the owners of the surface, subject to the 
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right of flight described in the act. It makes flight in aircraft over 
lands and waters of this state lawful unless at such a low altitude 
as to interfere with the then existing use of such land and water, or 
unless so conducted as to be dangerous. It provides that the landing of 
an aircraft on the land or water of another, without his consent, is un- 
lawful except in the case of a forced landing. It makes the owner of 
every aircraft operated over the state absolutely liable without regard 
to negligence, for damages caused by the ascent, descent or flight of the 
aircraft, or the dropping or falling of any object therefrom, unless the 
injury is caused in whole or in part by the negligence of the person in- 
jured, or of the owner or bailee of the property injured. Liability for 
damage caused by collisions between aircraft on land or in the air is to 
be determined by the ordinary rules of tort. The act declares that crimes 
or wrongs committed by or against an aeronaut or passenger while in 
flight, are governed by the laws of this state; that legal relations entered 
into by persons in flight over this state shall have the same effect as if 
entered into on the land or water beneath; acrobatic flying and flying at 
a low altitude over thickly inhabited areas, and over public gatherings, is 
prohibited, as is the dropping of any object from an aircraft except 
loose water or sand; the killing of birds and animals from aircraft is 
prohibited; counties, cities, villages and towns are authorized to estab- 
lish and maintain airports; any person operating aircraft within the 
state must have a pilot’s license issued by the Department of Commerce; 
any person working on aircraft or aircraft engines within the state, must 
have a mechanic’s license of the Department of Commerce; every air- 
craft operated within the state must be licensed and registered by the 
Department of Commerce; any operator of any air navigation facility 
in the state must have a certificate of rating issued for such facility by 
the Department of Commerce; and aircraft operating within the state 
must comply with air traffic rules identical with those promulgated by 
the Department of Commerce. 


REAL PROPERTY 


Chapter 210 amends various provisions of the statutes so as to 
make them harmonize with the doctrine that dower is an estate in fee. 


REVISION 
The only general statutory revision is found in chapter 504, which 
covers chapters 190, 191, 192, 193, 195, 196 and 197, relating to railroads, 
express and telegraph companies, street and interurban railways, public 
utilities and the Railroad Commission. 


CONSTITUTIONAL AMENDMENTS 


The legislature adopted three proposed constitutional amendments 
for the second time. Two of these, that which removed the limit on sal- 
aries of the members of the legislature and that which allowed sheriffs 
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to serve two successive terms, were referred to the April election and 
were ratified by the people. The third, allowing the Governor to veto 
portions of appropriation bills, will be submitted to popular vote at the 
November, 1930, election. 

Resolutions proposing amendments striking out the fixed salary of 
the Governor and Lieutenant Governor; referring to the “Assembly” 
rather than the “House of Representatives” as the body having the power 
of impeachment; and removing from indebtedness of municipalities sub- 
ject to the five percent limitation, indebtedness created for the purpose of 
acquiring public utilities, were adopted for the first time by this legisla- 
ture and will again come before the legislature of 1931. 


JOHN B. SANBORN. 
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NOTES—RECENT CASES 


CONTEMPT—INTERFERING WITH PROPERTY INVOLVED IN PENDING 
SuITCRIMINAL INTENT.—In the case of In re Singer,—N.J.E.—, 147 
Atl. 328, the defendant installed plumbing fixtures in three buildings, 
pursuant to a contract with the owner of the buildings, and knowing 
the buildings to be mortgaged. Failing to receive payment when due, he 
removed the fixtures from the buildings. At the time of this act, foreclos- 
ure suits had been instituted on the mortgages covering the three build- 
ings, and decree for sale had been entered. The defendant was not a 
party to the foreclosure suits and the court found as a fact that he had 
no actual knowledge that the suits were pending at the time of the act. 
The Court of Chancery of New Jersey, with no citation of authority, held 
the defendant guilty of criminal contempt of court. The court said: “Un- 
der the circumstances, therefore [knowledge of the mortgage], although 
he had not actual knowledge [of the pending foreclosure], he was under 
duty of inquiry; and he is chargeable with knowledge of what he would 
have learned had he inquired. . . .” 

This is a case of constructive criminal contempt, the act having been 
done outside the presence of the court, State v. Hubble, 129 Ore. 616, 273 
Pac. 395; and the punishment being inflicted to vindicate the power, au- 
thority and dignity of the court. In re Hayden, 101 N.J.E. 361, 139 Atl. 
328. A party to a suit can be convicted of criminal contempt in violating 
an injunction or decree issued in that suit without proof of actual knowl- 
edge of the decree. Eaton v. De Graff, 184 Iowa, 769, 169 N.W. 187; 
United States v. Sumner, 217 N.Y. Supp. 645, 127 Misc. 907; State v. 
Sides, 95 Kan. 633, 148 Pac. 624. But in general, one not a party to a 
suit can not be charged with contempt in violating a decree or injunction 
in the absence of service upon him of the order or a showing that he 
had actual notice or knowledge thereof. Harris v. Hutchinson, 160 Iowa, 
149, 140 N.W. 830, 44 L.R.A. (N.S.) 1035. Notice, to be sufficient, must 
proceed from a source entitled to credit, and must inform the defendant 
clearly and plainly from what act he must abstain. Cape May and S. L. 
R.R. v. Johnson, 35 N.J.E. 422. 

To this general rule there is an exception where the injunction by 
statute operates in rem against certain property. Here actual knowledge 
or notice of the order has been held not necessary to convict for con- 
tempt a subsequent tenant or occupant of the property who violates it. 
State v. Porter, 76 Kan. 411, 91 Pac. 1073, 138 L.R.A. (N.S.) 462 (nuisance 
law); State v. Terry, 99 Wash. 1, 168 Pac. 513 (“red light” law) ; State 
v. Richardson, —Kan.—, 278 Pac. 752 (liquor law). It is to be noted 
that in all such cases the decree or injunction must specifically be made 
broad enough in its terms to enjoin all persons, in which case it is held 
sufficient as a public record to impart implied notice to everyone dealing 
with the property. Buhlman v. Humphrey, 86 Iowa, 597, 53 N.W. 318; 
Newcomer V. Tucker, 89 Iowa, 486, 56 N.W. 499; Pearson v. District 
Court, 90 Iowa, 756, 57 N.W. 871. 
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But in the instant case, at the time of the act complained of, there 
had been no such blanket injunction. Nor does a decree concerning 
transfer of title to property operate in rem apart from statute. Langdell, 
SUMMARY OF EQUITY PLEADING (2d ed.) 36. New Jersey has a statute 
providing that the decree may operate in rem after refusal of defendant 
to comply therewith. Comp. Stats. of N. J. (1910) p. 426. But under 
this statute the decree does not operate directly upon the title unless 
there is a decree for conveyance. Condit v. Bigalow, 17 N.J. L. Jour. 107. 
In the case of a public sale the only possible real, as distinguished from 
personal, effect of a decree for sale would be to bring the property into 
the custody of the law until the sale be completed. 

Unauthorized interference with property in the custody of the law 
may be contempt. In re Day, 34 Wis. 638; Clear Creek Power Co. v. 
Cutler, 79 Colo. 355, 245 Pac. 939. This is true where the property is in 
the hands of a receiver, Grand Rapids Trust Co. v. Carpenter, 229 Mich. 
491, 201 N. W. 448; a sheriff, Shelton v. State, 142 Miss. 118, 107 So. 553; 
an appraiser, In re Atkins, 5 Alaska, 20; a marshal, Sabin v. Fogarty, 70 
Fed. 482; or other authorized officer of the court, In re Higgins, 27 Fed. 
443. In In re Stedman, Fed. Cas. No. 18,330, a person was held guilty 
of a contempt for interfering with property after a petition in bank- 
ruptcy had been filed but before an assignee had been appointed. But 
the court had temporarily appointed the bankrupt to take charge of the 
premises and run the business. Hence the bankrupt was to that extent 
an officer of the court at the time of interference. 

In the instant case it is doubtful if the property was in the custody 
of the law. No officer of the court had taken the property in hand. 
Analogously, suppose C, knowing that A’s title to Blackacre is defective, 
enters upon the premises and burns down A’s house. In the meantime, 
unknown to C, B has brought a suit in ejectment against A. Could it be 
reasonably contended that C is guilty of contempt merely because he 
happens to know that A’s title is defective and liable to suit? But even 
if it be conceded that the property was in custodia legis, knowledge of 
that fact is a necessary element in the crime of contempt. Blaise v. 
Security Brewing Co., 124 La. 979, 50 So. 816; Levy v. Stanion, 33 App. 
Div. 632, 58 N.Y. Supp. 472. Thus, one interfering without knowledge of 
the court’s custody through a receivership is not guilty of contempt. 
Metcalfe v. Commonwealth Land Co., 118 Ky. 751, 68 S.W. 1100. 

The power of the court to punish for contempt should be used spar- 
ingly, and not arbitrarily, capriciously or oppressively. State v. Meese, 
—Wis.—, 225 N.W. 746; State v. District Court, —Mont.—, 278 Pac. 122. 
In criminal contempt cases, the findings of the court are to be strictly 
construed in favor of the accused. Reymert v. Smith, 5 Cal. App. 380, 90 
Pac. 470. 

In the well-reasoned case of In re Rice, 181 Fed. 217, the defendant 
was accused of criminal contempt in violating an injunction in a suit to 
which he was not a party. But since he was an attorney of one of the 
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parties litigant, he of course had knowledge that the suit was in pro- 
gress and that a decree might have been issued. His defense was that 
he had no knowledge or notice of the decree. The court said that his 
guilt turned on the question of whether he had knowledge of the injunc- 
tion when he acted, and that as there was some doubt as to his knowledge 
of the injunction, and as contempt proceedings are highly criminal in 
their nature, he was entitled to the benefit of the doubt and could not be 
punished for a criminal contempt unless the evidence made it clear that 
he intended to commit it. See also Wilson v. North Carolina, 169 U.S. 
600, 18 Sup. Ct. 435, 42 L. Ed. 865. 
JACK ERNEST ROE. 


CORPORATIONS—DIRECTOR’S DUTY OF DISCLOSURE IN PURCHASING 
STOCK FROM A STOCKHOLDER.—In a recent New Jersey case, Connolly v. 
Shannon,—N.J.E.—, 147 Atl. 234, it was alleged that the defendant, 
who was president, director, and chairman of the executive committee 
of the board of directors of a trust company of which the complainant 
was a shareholder, with full knowledge of the practical certainty of a 
sale and merger of the trust company with another bank being consum- 
ated on the basis of a value of at least $2,500 for each share of stock in 
the trust company, and without informing complainant of any such facts, 
offered to buy and did buy from the complainant fifty shares of stock 
at $1,400 per share. In a suit praying an accounting and a decree direct- 
ing the defendant to transfer and deliver to the complainant the pro- 
ceeds of complainant’s stock in said merger, it was held that the defend- 
ant did not occupy such a fiduciary relation toward the complainant so 
as to make it his duty to disclose that which he knew concerning the 
proposed merger. 

There is a difference of opinion as to whether a director of a corpora- 
tion in purchasing stock in the company from a shareholder is under 
duty to disclose facts concerning the corporation which may affect the 
value of its stock. The majority rule is that he is under no such duty. 
Bawden v. Taylor, 254 Ill. 464, 98 N.E. 941; Crowell v. Jackson, 53 
N.J.L. 657, 23 Atl. 426; Shaw v. Cole Mfg. Co., 182 Tenn. 210, 177 S.W. 
479. The reason usually given is that a director of a corporation is not 
a trustee for the individual stockholders. Shaw v. Cole Mfg. Co., supra. 
It has also been suggested that to hold otherwise “‘ would place directors 
in a most invidious position as they could not buy or sell shares without 
disclosing negotiations, a premature disclosure of which might well be 
against the best interests of the company.” Percival v. Wright, [1902] 
2 Ch. 421, 426. There is, however, a minority view held by several courts 
that a director who is seeking to purchase the shares of a stockholder is 
under a duty to disclose facts concerning the corporation which may 
affect the value of the stock. Oliver v. Oliver, 118 Ga. 362, 45 S.E. 232; 
Dawson v. National Life Ins. Co., 176 Iowa, 362, 157 N.W. 929; Stewart 
v. Harris, 69 Kan. 498, 77 Pac. 277, 2 Ann. Cas. 873; Barber v. Martin, 
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67 Neb. 445, 93 N.W. 722. The argument advanced by these courts 
is that the director is a quasi or sub modo trustee for the individual 
stockholders. It has also been suggested for practical purposes in order 
to prevent fraud, a director should be bound to disclose facts concern- 
ing which the stockholder has not equal means of acquiring knowledge. 
There is also a third rule, or perhaps an exception to the majority rule, 
that “special circumstances” may exist which impose a duty upon the 
director to make a disclosure. This was established in Strong v. Repide, 
213 U. S. 419, 29 Sup. Ct. 521, 53 L. Ed. 858, where the facts constitut- 
ing the special circumstances were that the defendant was not only a 
director owning three-fourths of the capital stock, but also agent and 
administrator general of the company, who, as such, carried on the 
negotiations for the sale of its lands to the United States government 
which had offered to buy the lands at a greatly enhanced price. The de- 
fendant, while holding out for a still higher price, took steps to purchase 
the plaintiff’s stock which he knew was in the possession of an agent 
who had an office nearby, but instead of dealing directly with plaintiff’s 
agent, he employed another who in turn employed a broker, who had 
an office at a distance, to purchase the stock for him, without disclosing 
the defendant’s identity or the state of the negotiations. 

The thing which causes the courts to adhere to the majority rule 
is the fiction of a corporation as a legal entity. Thus they hold that the 
corporation is separate and distinct from its stockholders and that the 
directors are trustees for the corporation but not for the stockholders. 
The principle that the corporate fiction will be disregarded where it will 
prevent actual fraud is not applicable for the reason that in this class 
actual fraud is not involved. The cases are agreed that recovery may 
be had if actual fraud is shown. Nor, under the majority view, is the 
difficulty solved by disregarding the fiction, since these courts say that 
it does not follow that the directors are trustees as to the shares of stock 
over which they have no control. 

The minority courts establish a fiduciary relation without troubling 
themselves about the corporate fiction. In Dawson v. National Life Ins. 
Co., supra, it was suggested that the relation was akin to that of an 
attorney, priest, agent, or copartner. But the minority also predicate 
the fiduciary relation upon a quasi or sub modo trust relation. Pomeroy 
supports this view. See 3 Pomeroy, EQUITY JURISPRUDENCE (4th ed.) sec. 
1090, where it is said: “To sum up, directors and managing officers, in 
addition to their functions as mere agents, occupy a double position of 
partial trust; they are quasi or sub modo trustees for the corporation 
with respect to the corporate property, and they are quasi or sub modo 
trustees for the stockholders with respect to their shares of stock.” 

The question is one of interest in Wisconsin since it was said in 
Bray v. Jones, 190 Wis. 578, 209 N.W. 675: “Whether an officer of a 
corporation stands in the relation of a trustee to a stockholder so that 
in the purchase by the officer of the stock of the stockholder he is under 
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obligation to make full disclosure of matters affecting the value of the 
stock is still an open question in this state.” In that case the court said 
that the relation of trustee and cestui que trust was established by a 
trust agreement whereby the stockholders, in order to facilitate the fin- 
ancing of a railroad corporation by giving the bondholders representa- 
tion on the board of directors, transferred all the property and stock of 
the corporation to trustees who were to deposit the stock with a depos- 
itory, which depository was required to issue a certificate to the stock- 
holder reciting that such depositing stockholder had an interest in the 
stock deposited to the extent of the number of shares stated in such 
certificate. Since the Bray case, the only case touching upon the question 
is Schroeder v. Carroll, 192 Wis. 460, 212 N.W. 299; but this case is not 
in point because actual fraud was shown. The Wisconsin court has, 
however, at least gone to the extent of accepting the “special circum- 
stances” doctrine of Strong v. Repide, supra, in Mc Mynn v. Peterson, 
186 Wis. 442, 201 N.W. 272. But the court in the latter case, as did the 
United States Supreme Court in Strong v. Repide, carefully evaded bas- 
ing its decision upon any fiduciary or trust relation. 


BARNEY BARSTOW. 


DECEIT—REPRESENTATION OF VALUE A STATEMENT OF FACT OR 
OPINION.—In the case of Gugel et al. v. Neitzel et al—Mich.—, 226 N.W. 
869, the plaintiffs, who had very little business experience, were induced 
to exchange real estate with the defendants, the latter misrepresenting 
the value of their land. The plaintiffs, on discovering the land was far 
less valuable than defendants had stated, filed a bill for rescission; but 
the defendants having disposed of the plaintiffs’ land, the plaintiffs re- 
quested money damages in an action at law. The court held for the 
plaintiffs on the ground that the statement as to value constituted an ac- 
tionable misrepresentation. 

To be actionable the false representation must consist of a mis- 
representation of fact made with the intent to defraud the plaintiff by 
his reliance thereon, on which the plaintiff did rely to his damage. In- 
ternational Milling Co. v. Priem, 179 Wis. 622, 192 N.W. 68. It should 
be noted that an innocent misrepresentation which is insufficient to sus- 
tain a tort action for deceit, may be sufficient to sustain an action for 
rescission of a contract, to serve as a defense to an action for specific 
performance, or to afford general equitable relief. 26 C. J. 1181. The 
instant case raises the issue of whether a misrepresentation of value is 
&@ mere expression of opinion or a misrepresentation of fact. Lamm, J. 
in Stonemets v. Head, 248 Mo. 243, 255, 154 S.W. 108, said: “What is 
fact and what is mere opinion is often a close question. The one easily 
shades off into the other or is hand-maiden to the other.” The true 
dividing line would seem to be between opinion that is and is not action- 
able. 
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Misrepresentations as to value do not ordinarily constitute fraud but 
are generally regarded as mere expressions of opinion or “traders’ talk,” 
involving a matter of judgment and estimation as to which men may 
differ. 26 C.J. 1215. O’Day v. Meyers, 147 Wis. 549, 133 N.W. 605; 
Farmers’ Co-operative Packing Co. v. Boyd, 175 Wis. 544, 185 N.W. 234. 
This is true only so long as the parties are on equal footing, with equal 
means of knowledge. Sutton v. Greiner, 177 Iowa, 532, 159 N.W. 268. 
Thus in Graffenstein v. Epstein, 23 Kan. 443, a misrepresentation of the 
market value of merchandise listed on an exchange, the price of which 
was available to all, was held to be merely an expression of opinion. 
But a subsequent Kansas case, Griesa v. Thomas, 99 Kan. 335, 161 Pac. 
670, held such misrepresentation actionable, when made as a positive 
statement of fact. The courts are loath to protect the seller’s statement 
as mere opinion where there is an unfair advantage on his side, di- 
recting their inquiry as to whether or not, under the circumstances of the 
case, fraud can be construed out of the seller’s statements. 

There are certain situations under which opinion has been generally 
construed as a statement of fact. Where the vendor assumes to have, 
or has, some special knowledge and the vendee admitting his ignorance, 
relies thereon, the vendor is not permitted to profit by his exclusive 
knowledge. Collins v. Jackson, 54 Mich. 186, 19 N.W. 947; Shelton v. 
Healy, 74 Conn. 265, 50 Atl. 742. Or where the value is difficult of ascer- 
tainmerit and can only be known to an expert. Picard v. McCormick, 11 
Mich. 68; Maxted v. Fowler, 94 Mich. 106, 53 N.W. 921. This is also 
the rule where the lands being dealt with are at a distance. Rogers v. 
Rosenfeld, 158 Wis. 285, 149 N.W. 38; Bonnarjee v. Pike, 43 Cal. App. 
502, 185 Pac. 479. See also 35 L.R.A. 430 and 37 L.R.A. 610. In Pound 
v. Clum, 204 Mich. 28, 170 N.W. 41, the court, quoting Lord Bowen in 
Smith v. Land & House Prop. Corp., L.R. 28 Ch. Div. 15, said: “If the 
facts are not equally known to both sides, then a statement of opinion by 
one who knows the facts best involves very often a statement of a mater- 
ial fact, for he impliedly states that he knows facts which justify his 
opinion.” And where the vendor falsely states that he paid a certain 
sum for the property, this is actionable fraud, constituting matter which 
is peculiarly within the speaker’s knowledge. That this, however, is a 
misrepresentation of fact and not of opinion is obvious. Wine v. U. S., 
260 Fed. 911; Van Slochem Vv. Villard, 207 N.Y. 587, 101 N.E. 467; Page 
v. Parker, 438 N.H. 363. If the vendor uses any trickery to prevent in- 
vestigation after giving his opinion, the opinion will be considered 
as a statement of fact. Garr v. Alden, 139 Mich. 440, 102 N.W. 950. 

If there is a fiduciary relationship between the parties, the pur- 
chaser may rely on all representations of the fiduciary. Allen Realty Co. 
v. Uhler, 83 Ind. App. 103, 146 N.E. 766. There must be mutual consent 
to the fiduciary relationship, however, in order to give the purchaser the 
right to rely upon and accept the statements of value as statements of 
fact. Cheney v. Gleason, 125 Mass. 166. As to what constitutes a “trust” 
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or fiduciary relationship, see Wachowski v. Lutz, 184 Wis. 584, 201 N.W. 
234. 

Just what the position is, however, of statements of opinion which 
are knowingly false but are not accompanied by any of the special cir- 
cumstances discussed in the above exceptions, is apparently in contro- 
versy. There are cases which hold that “. ..a naked assertion by a 
vendor of the value of property offered for sale, even though untrue of 
itself, and known to be such by him... will not render the vendor 
responsible to the vendee for damages sustained by him.” Chrsyler v. 
Canaday, 90 N.Y. 272, 279. The vendee must show some fraud or deceit 
practiced on him to put him off his guard, unless he can present evidence 
to come within one of the exceptions set forth above. Gustafson et uz. Vv. 
Rustemeyer, 70 Conn. 125, 39 Atl. 104. 

It would seem that the courts which recognize liability where a 
false statement of opinion has been made knowingly, without the presence 
of other circumstances, adhere to the better view. “The tendency of 
modern cases to relax the application of the maxim of caveat emptor 
where the defendant, as vendor, has consciously misled his vendee, is not 
only a legal recognition of an improved code of commercial ethics but it is 
also in accord with the general principle that he who intends to bring 
about a particular result cannot complain that another has been careless 
in failing to prevent him from accomplishing his purpose.” Bohlen, 
Misrepresentation as Deceit, Negligence, or Warranty, 42 Harv. L. REv. 
733, at 739. Slight contributing negligence in failing to inquire by the 
vendee should not give vendor an opportunity to escape liability. Steele 
v. Banninga, 225 Mich. 547, 196 N.W. 404; Leonard v. Springer, 197 Tl. 
532, 64 N.E. 299. 

SYDNEY N. LESHIN. 


EVIDENCE—QUANTUM OF PROOF—INSTRUCTIONS To JuRY.—In Bursak 
v. Davis, —Wis.—, 225 N.W. 738, the plaintiff sued a police officer to re- 
cover damages for false imprisonment and assault and battery. The 
jury was instructed that to warrant a finding for the plaintiff they were 
to be “satisfied to a reasonable certainty by a preponderance of the 
evidence” that the defendant used either unreasonable means or exces- 
sive force in making the arrest. The defendant requested the instruction 
that to warrant a finding for the plaintiff the jury was to be “satisfied 
by a clear and satisfactory preponderance of the evidence” that unreason- 
able means or excessive force was used. The supreme court speaking 
through Justice Eschweiler, held the instruction erroneous, but the lower 
court was not reversed “in view of the record.” Saying defendant’s re- 
quested instruction was correct, the court -indicated that there were 
“three recognized standards as to the quantum of evidence required to 
support the affirmative on a given issue, namely, first, that the jury be 
satisfied to a reasonable certainty by a fair preponderance of the evi- 
dence applicable only in ordinary court actions; and the second, namely, 
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evidence sufficient to establish to a reasonable certainty by a fair and 
convincing preponderance of the evidence applicable in actions of fraud 
and penal actions; and third, the standard applicable in criminal cases 
where the burden rests upon the prosecution to satisfy the jury beyond a 
reasonable doubt.” The court also said that cases involving gross negli- 
gence required the second enumerated standard of proof, and added that 
since an unlawful assault and battery was charged in this action, the 
case came under the second standard in the above classification. 

“Penal actions,” “actions of fraud,” and “actions of gross negli- 
gence” are civil actions in which fraud, gross negligence, or the com- 
mission of a criminal act is charged, as the basis for civil liability. It 
seems clear that the standard of proof requiring satisfaction to a reason- 
able certainty by a fair and convincing preponderance of the evidence, 
as applied in these cases, is not well founded in authority, and that the 
distinction as drawn between a fair preponderance and a fair and con- 
vincing preponderance is illusory, academic, and impossible to apply 
practically. 

In Washington Union Insurance Co. v. Wilson, 7 Wis. 169, the first 
Wisconsin case raising this issue, arson was pleaded as a defense in a 
suit to collect insurance. The trial court instructed the jury that in 
order to establish the defense of arson, proof beyond a reasonable doubt 
was required. The supreme court reversed the decision on the ground 
that the arson could be shown by a fair preponderance of the evidence, 
the same standard of proof required in the ordinary civil action. But in 
F'reeman Vv. Freeman, 31 Wis. 235, where adultery was charged as a 
ground for divorce, proof beyond a reasonable doubt was required to 
sustain the charge, as it was a criminal act. In Blaeser v. Milwaukee M. 
M. Ins. Co., 37 Wis. 31, 19 Am. Rep. 747, another insurance case de- 
fended upon the ground of arson, the court followed its decision in Wash- 
ington Ins. Co. v. Wilson, supra, observing that the rule laid down in 
Freeman V. Freeman, supra, applied only to actions where adultery was 
charged inasmuch as the stigma attached to adultery was far greater 
than that attached to arson. But in the next case raising this issue, 
Poertner v. Poertner, 66 Wis. 644, 29 N.W. 386, another divorce case 
involving a charge of adultery, Freeman v. Freeman, supra, was disre- 
garded and the court held that a charge of adultery could be sustained 
by the same standard of proof as that required in any other civil action 
where a crime was charged, and that since, in these other cases, the 
quantum of proof demanded in the ordinary civil action had been held 
sufficient, it would also suffice to sustain a charge of adultery, citing 
Washington Ins. Co. v. Wilson, supra, and Blaeser v. Ins. Co., supra, as 
authority. The court went.on to say that these cases required only a clear 
and satisfactory preponderance of the evidence, and that this quantum 
of proof occupied “a middle ground between a mere doubtful or uncer- 
tain preponderance of proof on the one hand, and that degree of proof 
implied in the formula ‘beyond a reasonable doubt’ on the other” quoting 
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1 Greenleaf on EvmeNcn, (14th ed.) sec. 13a, as authority; but this 
quotation shows that in the United States no exception existed to the two 
rules that in criminal cases proof beyond a reasonable doubt was re- 
quired, and in civil cases a preponderance of the evidence was sufficient. 

Thus, in the Poertner case, the court assumed, with reference to a 
well-established rule, to occupy a middle ground between proof beyond 
a reasonable doubt on the one hand and a preponderance of evidence on 
the other. The case authority cited by the court did not establish the 
precedent claimed, however, but in fact established another and a quite 
different precedent, and the text authority cited to establish this middle 
ground, expressly indicated that no middle ground existed. The court 
either used unfortunate language in reiterating an established rule, or 
else it intended to lay down a new rule and made an unfortunate choice 
of authority. But what the court intended seems less important than the 
fact that it assumed the position that a clear and satisfactory preponder- 
ance of the evidence constituted the standard of proof in civil cases 
wherein a crime was charged. The later cases have cited the Poertner 
ease as authority for the rule that more than a preponderance of evidence 
is needed in such a case. It is fair to state, however, that some of these 
later cases go back to Blaeser v. Ins. Co., supra, to sustain their claim, 
showing that to some extent, at least, the Poertner case, supra, has not 
been misleading. 

With reference to the issue of fraud Rice v. Jerenson, 54 Wis. 248, 
11 N.W. 549, contains a statement that fraud must be proved by clear 
and satisfactory evidence. No citation of authority was given nor was 
the statement elaborated by discussion. Subsequently, in F. Dohmen 
Company v. Niagara Fire Ins. Co., 96 Wis. 38, 71 N.W. 69, the statement 
made in Rice V. Jerenson, supra, was reiterated and that case was cited 
in its support, as were Blaeser v. Ins. Co., supra, and Jones on EVIDENCE, 
sec. 190. 

We have already noted the holding of the court in Blaeser v. Ins. Co., 
supra, and the authorities cited in Jones on EVIDENCE do not sustain 
the statement that fraud must be proven by clear and satisfactory evi- 
dence, but, like any other issue in a civil action, may be established by 
a preponderance of the evidence. While Rice v. Jerenson, supra, F. Doh- 
men Co. v. Ins, Co., supra, and Jones on EVIDENCE, supra, did not say 
that a clear and satisfactory preponderance of the evidence is required to 
prove fraud, the court in Klipstein v. Raschein, 117 Wis. 248, 94 N.W. 63, 
cited these authorities and stated that the rule was equivalent to requir- 
ing a clear preponderance of the evidence, and the court in M. St. P. & 
S. S. M. Ry. v. Railroad Commission, 186 Wis. 146, 116 N.W. 905 found 
that clear and satisfactory evidence meant something more than a pre- 
ponderance. 

As before indicated, a clear and satisfactory preponderance of evi- 
dence is also required in civil cases where gross negligence is charged. 
The authority for this rule of proof seems to be based on the case of 
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Hafemann v. Seymer, 191 Wis. 174, 210 N.W. 373. The complaint there 
charged a criminal act as being done in a wanton and grossly negligent 
manner. It would seem rather poor authority for the proposition that 
gross negligence standing alone required the same quantum of proof. 
It might also be added that the authority cited by the court in this case 
consisted of two cases involving criminal acts and three cases involving 
fraud and undue influence in the making of wills. 

So far the consideration has been the tracing of the origin and de- 
velopment of the rule of proof that requires a clear and satisfactory 
preponderance of the evidence in certain types of civil cases. And as 
the principal case indicates, the most recent Wisconsin cases have reiter- 
ated these rules as to quantum of proof, and these rules must be acknowl- 
edged as clearly established. But it would be very technical to adversely 
criticize a rule, however illogical its origin, if that rule had served a 
useful purpose in the administration of justice. But do these rules 
answer a purpose? And if so, is it adequately provided for through the 
application of these rules? 

The courts seem to feel that the social standing of a person charged 
with fraud, gross negligence, or violation of a penal statute is seriously 
affected, once such a charge is established against him, and that as a 
matter of policy such charges should be held established only where the 
evidence makes out a very clear case. That this policy is desirable is not 
denied. But it is contended that the existing rules of proof do not con- 
stitute an ideal solution of the difficulty. In effect, they only require the 
same quantum of proof required in the ordinary civil action, and the dis- 
tinction drawn between the two standards of proof is confusing and posi- 
tively detrimental to an efficient administration of justice. For if a 
trial court gives one charge in a case where the other is held applicable 
and exception is duly taken, it has committed reversible error, even 
though the words of the different charges convey the same thought. 
There may exist between proof by a fair preponderance and proof beyond 
a reasonable doubt, a degree of proof that is different from either of the 
two extremes. But a measure by which a jury can pick out this middle 
degree and apply it has not yet been formulated. 

The cases show quite plainly that the present rule of measurement is 
an unsatisfactory one. In Klipstein v. Raschein, supra, it was held that 
a “clear preponderance” was equivalent to a “clear and satisfactory pre- 
ponderance” and that both were equivalent to the “greater weight of 
the evidence.” In Trzevietowski v. Jereski, 159 Wis. 190, 149 N.W. 743, 
it was said that “satisfaction by a fair preponderance of the evidence 
and to a reasonable certainty” was only slightly different from the 
phrase, “satisfaction by a clear and satisfactory preponderance,” and 
must have been understood by the trial court and the jury as being sub- 
stantially equivalent to it. It is interesting to observe that this charge 
is, with the addition of the word “and,” the same charge approved by 
the court in the principal case as the correct charge in the ordinary civil 
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case. Now either the word “and” carries with it some unusual implica- 
tion when used in this connection or else we are forced to the conclusion 
that the court has ruled the distinction now maintained an unsubstantial 
one. But disregard for the moment all questions of judicial interpreta- 
tion and inquire into the meaning of these various phrases from the 
standpoint of the man who sits within the jury box. 

When a juryman is told that he must be satisfied according to the 
clear and satisfactory preponderance of the evidence, if there is a doubt- 
ful preponderance he ought not to be satisfied at all. It ought to be 
clear that there is a preponderance. As for the term “satisfactory pre- 
ponderance” it would seem to mean only that the juryman must be 
satisfied by evidence that he deems satisfactory to satisfy him. If these 
premises are correct, then it is the duty of a juryman instructed as 
above to find for the side in whose favor the evidence clearly prepon- 
derates to his satisfaction. The difference between this situation and 
the one where he must be satisfied by a “fair preponderance,” or, stat- 
ing the same thing differently, where the evidence fairly preponderates 
to his satisfaction is that which exists between “fairly” and “clearly.” 

These two words used in this connection may or may not have the 
same meaning. But the difference, if any, is purely subjective, incapable 
of being objectified in some measurable rule. If the words “fair and 
convincing,” the phrase used in the principal case, are used, instead of 
“clear and satisfactory,” the situation is in no respect altered. Words, 
mere sounds or ink marks on paper, do not have absolute and readily dis- 
tinguishable meanings. As Holmes, J. said in Towne v. Eisner, 245 U. S. 
418, at 425, 38 Sup. Ct. 158, 62 L.Ed. 372: “A word is not a crystal, 
transparent and unchanged; it is the skin of a living thought, and may 
vary greatly according to circumstances and the time in which it is 
used.” 

It is submitted, then, that the rule requiring a clear and satisfactory 
preponderance of proof should be abolished and that a fair preponder- 
ance only should be stated as the requirement in all civil cases. Let 
the defendant’s lawyer or the court protect him from social stigma by im- 
pressing on the jury the seriousness of the charge. 

WARD RECTOR. 


Attention is called to the case of Milonczyk v. Farmers’ Mut. Ins. 
Co.,—Wis.—, 227 N.W. 873, decided after this note was printed. This 
case corrects the misuse of the word “fair” for “clear”, but does not 
remove the chief objection above noted. [Editor] 


INFANTS’ CONTRACTS—MONEY AS A NECESSARY—ACTION BY EN- 
DORSEE ON INFANT’S PROMISSORY NoTE.—In the recent case of Norwood 
National Bank v. Allston, —S.C.—, 149 S.E. 593, defendant, a minor of 
twenty years, executed a note payable to the Bank of McCormick, en- 
dorsed by it to the plaintiff. Defendant pleaded that the note was given 
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as a loan, not for necessaries, and that the money was not used for 
necessaries. Apparently there was a conflict of testimony as to whether 
defendant needed the amount of the note for necessaries, and whether 
it was wise to lend him money for necessaries, since he had a reputation 
for reckless spending. The plaintiff had judgment for the full amount 
of the note, which was affirmed on appeal. The court stated that “.. . 
to bind a minor on an obligation for necessaries, it is not incumbent upon 
the obligee in every instance to deliver to the minor the actual material 
or substance to be used by him, . . . but that in lieu thereof ‘money’ 
may be delivered to the minor.” It distinguished between minors of ten- 
der age and minors who have “. . . reached the age when discretion is 
presumed,” holding that while the obligee should see that money provided 
and delivered to a minor of tender age for necessaries is actually used for 
that purpose, in dealing with an infant approaching majority no such 
precaution should be required. The opinion then states the rule that an 
endorsee of an infant’s note may recover thereon upon pleading and 
proving the consideration to be necessaries. 

This case involves two principal points, i. e., (1) whether money 
lent to an infant may be considered as a necessary; and (2) whether an 
endorsee of a note may recover thereon against an infant maker by 
pleading and proving that the consideration of the note was necessaries. 
The instant case answers both questions affirmatively, but without citing 
a single authority in support. 

(1) The general view is that a minor reaches majority at twenty- 
one, and no distinction is drawn between an infant of tender years and 
one who, having nearly attained his majority, is more matured. McCarty 
v. Carter, 49 Ill. 58, 95 Am. Dec. 572; Baker v. Lovett, 6 Mass. 78, 4 Am. 
Dec. 88. But see Pettit v. Listen, 97 Or. 464, 191 Pac. 660, 11 A.L.R. 
487, in which the peculiar business conditions of the far western states 
are held to justify a distinction. An infant can be held on his contract 
for necessaries. Trainer v. Trumbull, 141 Mass. 527, 6 N.E. 761; Epper- 
son Vv. Nugent, 57 Miss. 45, 47, 34 Am. Rep. 434; Page on CONTRACTS, sec. 
1586. But a loan of money is not a necessary. Darby v. Boucher, 1 
Salk. 279; Earle v. Peale, 1 Salk. 386; Beeler v. Young, 1 Bibb. (Ky.) 
519; Lein v. Centaur Motor Co., 194 Ill. App. 509; Bent v. Manning, 
10 Vt. 225. The American cases, supra, hold that a loan of money is 
not a necessary, even if loaned for that purpose and if the infant after- 
wards purchased necessaries therewith, citing the English cases, supra, 
in their opinions. But in Darby v. Boucher, supra, the money was spent 
for necessaries, although it is not stated that it was lent for that pur- 
pose; in Earle v. Peale, supra, the money was lent for necessaries, but 
not used for that purpose; while Ellis v. Ellis, 3 Salk. 197, decided be- 
fore Earle v. Peale, holds that an infant is liable for money lent for nec- 
essaries and used for that purpose. Equity has, however, held an infant 
liable under such circumstances. Marlow v. Pitfield, 1 P. Wms. 558; 
Price v. Sanders, 60 Ind. 310. The legal rule has been criticized as ab- 
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surd and unreasonable, and the equitable rule upheld as sound. 1 Wil- 
liston on CONTRACTS, p. 472, sec. 243. It would appear in the instant case 
that since the infant did not use the money for necessaries the holding 
of the court on this point has gone beyond all precedents. 

(2) The early view of infants’ negotiable contracts apparently was 
that4f valid at all, they must be strictly negotiable and subject to no de- 
fense in the hands of a bona fide holder for value before maturity. Since 
under this theory it was impossible for such contracts to be voidable, as 
they must be either void or strictly valid, the courts held them void, 
Burgess v. Merrill, 4 Taunt. 468; Swasey v. Vanderheyden’s Adm’r., 10 
Johns. {N.Y.) 33; McMinn v. Richmonds, 6 Yerg. (Tenn.) 9; McCrillis 
v. How, 3 N.H. 348; Bouchell v. Clary, 3 Brev. (S.Car.) 194 (which was 
apparently overruled by subsequent South Carolina cases cited infra) ; 
and also when in the hands of an endorsee. Norton v. Stewart, 5 IIl. 
App. 533. Under this view an infant could not be held on his note even 
when given for necessaries. The modern view, however, is that an in- 
fant’s negotiable note, while negotiable in form, is not negotiable in law, 
since minority may be set up even against a bona fide holder; and, there- 
fore, they are like other contracts of infants, merely voidable at his elec- 
tion. Howard v. Simpkins, 70 Ga. 322; Reed v. Batchelder, 1 Metc. 
(Mass.) 559; Goodsell v. Myers, 3 Wend. (N.Y.) 479; Stokes v. Brown, 
3 Pinn. (Wis.) 311; Little v. Duncan, 43 S.C.L. 55, 64 Am. Dec. 760; 
Parsons on NOTES AND BILLS, pp. 67, 276; and see as to infant endorser’s 
right to reclaim a negotiable instrument from an innocent purchaser for 
value, Murray v. Thompson, 136 Tenn. 118, 188 S.W. 578, construing the 
effect on such a situation of section 22 of the Neg. Inst. Law. See also 
15 MIcH. L. REv. 356. But some cases hold that where consideration for 
the note is necessaries furnished the infant, and the note is still in the 
hands of the original payee, infancy cannot be set up as a defense. 
Earle v. Reed, 10 Metc. (Mass.) 387; Bradley v. Pratt, 23 Vt. 378; Du 
Bose ¥. Wheddon, 4 McCord (S. Car.) 221; Haines Adm’r. v. Tannant, 
2 Hill (S. Car.) 400; Aaron v. Harley, 40 S.C.L. 26. An infant has also 
been held liable upon a note given for his tort. Ray v. Tubbs, 50 Vt. 688, 
28 Am. Rep. 519; Swoboda v. Nowak, 213 Mo. App. 452, 255 S. W. 1079. 
The great weight of authority is that an infant may be held liable on his 
contract for necessaries only in the amount of the reasonable value there- 
of, and not the actual contract price. Rainwater v. Durham, 2 Nott and 
McCord (S. Car.) 524, 10 Am. Dec. 637; Trainer v. Trumbull, supra; 
Hunt v. Thompson, 4 Ill. 179, 36 Am. Dec. 538; and where the payee of a 
note given by an infant for necessaries can recover on the note, he can 
recover only the reasonable value of the necessaries up to the amount of 
the note. Earle v. Reed, supra. The instant case takes no notice of this 
point. 

Carter, J., in the instant case takes note of Du Bose v. Wheddon, 
supra, and says, “. . . we do not understand the opinion to hold that 
only the original payee can recover against a minor on an obligation for 
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necessaries. That question was not involved in that case.”; and with- 
out further authority he allows the endorsee to recover. Apparently no 
other decisions have gone as far as the instant case. The point was 
raised in Bradley v. Pratt, supra, Redfield, J., rather favoring the rule 
on principle, but saying “. .. this has not been done, and probably 
could not be done without too great an infringement of the rules of: law 
in regards negotiable paper while current.” In Du Bose v. Wheddon, 
supra, Nott, J., says: “If infancy can be pleaded to an action on a 
bond, or on a bill of exchange, why may not a replication that the con- 
tract was for necessaries, be allowed?” He goes on to say that it is not 
true that inquiry cannot be made into the consideration since “. . . stat- 
utes against usury and gaming are every day set off as defenses to ac- 
tions . . . on negotiable notes, even in the hands of innocent indorsees.” 
Judge Sharswood in his note to the seventh edition of Byles on BILLS, pp. 
61, 62, argues that “. . . on proof that the maker of the note is an infant, 
the negotiability of the note is at an end; but it does not cease to be a 
note. It may be sued on by the holder in his own name. He stands 
in the shoes of the original payee, and can recover whatever he would 
have been entitled to recover” (the replication of necessaries not being 
denied him). See also Daniels on NEGOTIABLE INSTRUMENTS (6th ed.) 
sec. 226, and Tiedeman on COMMERCIAL PAPER, sec. 48, advocating the 
view that an innocent purchaser for value should be permitted to re- 
cover on an infant’s negotiable note for necessaries, and that the en- 
dorsee should be allowed to prove the nature of the consideration for the 
note and should then be obliged to prove its reasonable value. 

It is seen that the holding in the instant case, although it is con- 
trary to the weight of authority on both points and without direct sup- 
port of judicial precedents, represents the more liberal view as propound- 
ed by text-book writers, and is in accord with salutary principles that a 
minor of mature age should be made to acknowledge the responsibilities 
that his maturity entails. 

VERNON SWANSON. 


MECHANICS’ LIENS—CASH PAYMENT HELD “CHARGE” WITHIN M@AN- 
ING OF WISCONSIN STATUTE 289.06.—In the case of Usiak et ux. v. Kubiak, 
—Wis.—, 225 N. W. 168, the plaintiffs brought an action, to remove as a 
cloud on their title, the defendant’s alleged claim against their real es- 
tate. Defendant, a lumber dealer, furnished building material, between 
August, 1924, and January, 1925, a large balance remaining unpaid. Items 
of material were furnished on the same building in October, 1925, and 
also in March, April, and on September 29, 1926, pursuant to the original 
remodeling plan. All of the items of 1926, were paid for in cash, or by 
credits for returned material. On March 28, 1927, just within the statu- 
tory period from the furnishing of the item of September 29, the de- 
fendant filed his lien. 
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The material part of section 289.06 of the statute here involved is as 
follows: “No lien hereby given shall exist and no action to enforce the 
same shall be maintained unless ...within six months...from the date 
of the last charge for performing such work and labor or of the furn- 
ishing of such materials a claim for such lien shall be filed...” The 
majority of the supreme court, affirming the lower court, held that the 
payment in cash for the last item did not prevent the statutory period of 
limitation from beginning at that date, since the word “charge” as there 
used was not intended to narrow the rights of lien claimants. Owen and 
Crownhart, JJ., dissented on the ground that cash transactions do not 
come within the purview of the mechanics’ lien statutes, and that each 
cash purchase was an independent transaction, unconnected with the 
preceding credits, concluding that the claim for the lien was filed too 
late. 

The mechanics’ lien law as first enacted, section 4, ch. 153, R. S. 1858, 
provided that “No such debt for work and materials shall remain a 
lien. . . longer than one year from the time of furnishing of materials or 
the performance of the labor, unless a petition or claim for the same shall 
be filed . . . within said year.” By chapter 113, Laws of 1859, the fol- 
lowing was added, “Such petition or claim shall be filed . . . within 
ninety days from the date of the last charge for work, and labor per- 
formed, or materials furnished.” In Fowler v. Bailley et al., 14 Wis. 125, 
decided after the amendment of 1859, but passing upon a state of facts 
existing prior to such amendment, the court held that the claim was 
not too late if filed within one year from the time of the last act done in 
execution of the contract. As to the possible effect of the amendment, 
Justice Eschweiler, speaking for the court in the instant case, says: “We 
cannot believe that the words added by the amendment of 1859 contain- 
ing the word ‘charge’ . . . was intended to materially alter or affect the 
rights of the lien claimants. . . We feel that, since the amendment, as 
well as before, the essence of the statute is to consider performance .. .” 


The date from which the statutory period is most frequently com- 
puted is the date when the last item of work was done, or material was 
furnished by the claimant. 40 C.J. page 189. In the instant case, all the 
materials, including the last item furnished on September 29, were used 
in actually remodeling the building according to the original agreement, 
and there was no break in the continuity of performance to make the 
last transaction a new and independent contract. In respect to such a 
situation Phillips, MECHANICS LIENS (3d ed.) sec. 229, says: “When work 
or material is done or is furnished, all going to the same general purpose, 
. . . though such work be done or ordered at different times, yet if the 
several parts form an entire whole, or are so connected together as to 
show that the parties had it in contemplation that the whole should 
form but one, and not distinct matters of settlement, the whole account 
must be treated as a unit, or as being but a single contract.” This line of 
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argument was adopted in Fischer v. Meiroff, 192 Wis. 482, 213N.W. 283, 
where there were three separate contracts for three buildings on one lot 
and the lien was foreclosed as a whole, the court holding that the work 
was sufficiently continuous to satisfy a single lien. 

A running account is deemed an entire contract, and for materials 
furnished thereunder it is sufficient if the lien is filed within the statu- 
tory period after the last item is furnished. Hutchins v. Bautch, 123 Wis. 
394, 101 N. W. 671. This rule applies though the last item has been 
paid. 18 R. C. L. 62. In Big Horn Lumber Co. v. Davis et al., 14 Wyo. 
455, 84 Pac. 900; rehearing in 85 Pac. 1048, the court held that the subse- 
quent payment by the owner of the last two items of a running account 
for materials furnished to and used by the contractor in the construction 
of the building did not change the date of the accrual of the indebted- 
ness from the date of the last item furnished to the date of the last un-~ 
paid item, but notwithstanding such payment, the indebtedness accrued 
when the last item of material was furnished, within the meaning of the 
statute requiring the filing of a mechanics’ lien ninety days “after the 
indebtedness shall have accrued.” Such interpretation of a statute re- 
quiring the claim to be filed within a stated period “after the indebted- 
ness shall have accrued” (italics ours) is signally in accord with the 
decision of the Wisconsin Supreme Court in the instant case. See also 
Badger Lumber Co. v. Lyons Ice & Power Co., 174 Mo. App. 414, 160 S. 
W. 49, (interpreting practically identical statute.) 

It is of incidental interest to note the apparent inaccuracy of the 
court’s interpretation of that section of the statute governing the filing 
of claims for mechanics’ liens. A re-reading of the Wisconsin statute, 
section 289.06, quoted in paragraph 2 of this note, indicates that the 
word “charge” as there used can correctly be applied only to the clause 
relating to the performance of work and labor, whereas it is assumed to 
apply also to the clause relating to the furnishing of materials. While 
it is difficult to see how the adoption of one rather than the other of 
these interpretations would make any practical difference, yet it seems 
clear that to regard the word “charge” as applying to the clause rela- 
ting to the furnishing of materials would be in effect to change the 
statute to read “...or for the furnishing of such materials” instead of 
“|. . or of the furnishing of such materials.” Cf: Hutchins v. Bautch, 
supra. 

The view of the majority in not narrowing the word “charge” to its 
bookkeeping meaning, is in accord with the view uniformly expressed that 
statutes giving liens of this nature are highly favored by the courts, and 
should be liberally construed. Miller v. Meyer, 183 Wis. 360, 196 N. W. 
840; Barker & Steward L. Co. v. Marathon P. M. Co., 146 Wis. 12, 180 N. 
W. 866; 36 L. R. A. (N. 8S.) 875. 

SYDNEY N. LESHIN. 
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PERSONS—PRACTICE—RES JUDICATA.—In Priester v. Southern Ry. 
—S.Car.—, 149 S.E. 226, plaintiff sought to recover for loss of his wife’s 
services and medical expenditures resulting from her injury through 
the alleged negligence of the defendant, against whom the wife had 
previously brought an action in the federal courts to recover for her per- 
sonal pain and suffering, joining her husband in her action as a party 
plaintiff in accordance with C.C.P., S.Car. sec. 357, which requires that 
“When a married woman is a party, her husband must be joined with 
her, except. . .[instances not applicable here].” In the joint action, 
plaintiff and his wife were both found guilty of contributory negligence, 
thereby precluding any recovery therein. In this subsequent action by 
the husband, defendant entered the affirmative plea of res judicata on the 
issues of the contributory negligence of the plaintiff and his wife, which, 
if established; barred plaintiff’s right of recovery. R. Co. v. Honey, 63 
Fed. 39; 26 L.R.A. 42; Sandel v. State, 115 S.Car. 168, 104 S.E. 567, 13 
A.L.R. 1268. The question before the court being whether the adjudica- 
tion as to the issues of contributory negligence in the joint action, was 
res judicata in this action, the court without stating reasons for its po- 
sition, held plaintiff a mere nominal party to his wife’s action, and as 
such, not bound by the issues therein determined. 

As a general proposition, a personal injury to a married woman 
caused by the tort of a third person, gives rise to two distinct causes of 
action, one for her personal pain and suffering, and the other for the 
husband’s consequential loss of her society and services and for expense 
incurred for medical attention and nursing. Fink v. Campbell, 70 Fed. 
664, 17 C.C.A. 3825; Blaechinska v. Howard Mission, 130 N.Y. 497, 29 
N.E. 755, 15 L.R.A. 215; Baer v. Hepfinger, 152 Wis. 558, 140 N.W. 345. 
At common law, except in cases where the wife had been deserted by the 
husband, or for similar reasons, an action to recover damages for per- 
sonal injuries to the wife was required to be brought in the name of the 
husband and wife jointly. This rule has been in a large measure abrog- 
ated by the various Married Women’s Acts which, in respect to the type 
of action in question, may be classified into three groups: (1), those 
which require a married woman to sue in her own name without joining 
her husband, where the ground of the action is her personal injury; (2), 
those which permit a married woman to elect whether she will join her 
husband in such action or not; and (8), those in which the common-law 
rule has not been altered in this respect and require that the husband 
should be joined as co-plaintiff in such action. In the great majority of 
states, the statutes also provide that the recovery, if any, shall be the sole 
property of the wife. The mandatory character of the statutes of the 
first group deprives the husband of any interest in the suit and forbids 
kis joinder with the wife. Brickner v. Kopmeier, 133 Wis. 582, 113 N.W. 
414. Hence, in these states, as well as those of the second group, where 
the husband, if joined, is purely a nominal party to the action and the 
recovery, if any, is the property of the wife, Walker v. Philadelphia, 19% 
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Pa. 168, 45 Atl. 657, 78 Am. St. Rep. 801, and the weight of authority 
holds that a judgment in an action to recover for the wife’s injury is not 
ves judicata as to issues therein determined, in a subsequent suit by the 
husband for consequential damages. Selleck v. Janesville, 104 Wis. 570, 
80 N.W. 944, 47 L.R.A. 691; Duffee v. Boston El. R.R., 191 Mass. 563, 
77 N.E. 10386; Womach v. St. Joseph, 201 Mo. 467, 100 S.W. 443, 10 L.R. 
A. (N.S.) 140; Hatfield v. McGinniss, 40 Misc. 675, 88 N. Y. Supp. 115. 
In the third group, where the statute requires that the husband must be 
joined with the wife in her action, a question arises as to the effectiveness 
of a plea of res judicata as to issues determined in the joint action, in a 
subsequent action by the husband. This question is to be eonsidered in 
the light of the nature of the husband’s rights in his wife’s action, and 
the reason, if any, for the statutory requirement. 

The nature of the husband’s rights in the joint action is determined 
by the extent to which he was a party or a privy to a party in that ac- 
tion, by his rights in and to the recovery therein, and by his right, if any, 
to recover for his own consequential injuries in the joint action. “Un- 
der the term ‘parties’ . . . the law includes all who are directly inter- 
ested in the subject matter and had a right to make defense, or to control 
the proceedings, and to appeal from the judgment. Thus it involves, 
also, the right to adduce testimony and to cross-examine the witnesses 
adduced on the other side.” 1 Greenleaf, EVIDENCE (16th ed.) sec. 523. 
As a matter of fact, plaintiff in the principal case asserted the rights 
of a party as above described, in the joint action. But the cause of action 
of the husband and wife jointly, and of the husband alone, being entirely 
distinct and independent, unless the contrary is provided by statute, 
South v. West Windsor, 82 N.J.L. 262, 82 Atl. 852, the common-law rule 
that the husband must bring a separate action in his own name, obtains, 
and the husband, though he may be a co-plaintiff in his wife’s action for 
her personal injuries, cannot join thereto the action which accrues to him 
for loss of her services, etc.; damages in the former action are strictly 
confined to the wife’s personal injuries, and no evidence of the expense 
incurred by the husband or his loss of her services, which constitute the 
foundation of his action, is admissible. Smith v. St. Joseph, 55 Mo. 456; 
Kavanaugh v. Janesville, 24 Wis. 618; Moody v. Southern Pac. Co., 167 
Cal. 786, 141 Pac. 388; Blaechinska v. Howard Mission, supra. Nor is the 
husband in privity with his wife, since he derived no title to his present 
action from or through her, since she could not have released his action, 
and since, had she failed to recover in her action, that would not have 
barred him. Laskowski v. People’s Ice Co., 203 Mich. 186, 168 N.W. 940, 
2 A.L.R. 586. Furthermore, under sections 5537, 5538, 5539, and 5540, 
of C.C.P., S.Car. (1922), a married woman is empowered to hold her real 
and personal property, income and earnings, as her separate property 
and to deal therewith as if she were sole; and under the rule of Messervy 
v. Messervy, 82 S.Car. 559, the term “property” is held to include a chose 
in action, which includes the right to recover pecuniary damages for a 
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wrong inflicted upon the person. Hence the right of action for personal 
injuries to herself is the separate property of the wife, in which the 
husband has no legal rights. Under the rule of the codes that the neces- 
sary parties to a proceeding are those and only those who have an in- 
terest in the subject matter of the suit and whose rights may be con- 
cluded by the judgment, Jones v. Herbert, 77 N.H. 282, 90 Atl. 854, the 
husband was therefore merely a nominal party to his wife’s action. 

In view of the above and the modern legal status of the wife, it is 
difficult to determine the object of the South Carolina Code in requiring 
the joinder of the husband in the wife’s action. It is submitted that the 
requirement is the product of an unreasoned consistency which has im- 
pelled legislatures to incorporate into modern procedural law, rules of the 
common law for which logical reasons no longer exist. In this connec- 
tion, it is to be noted that the same provision appears in Wis. Stats. 
(1927) sec. 260.16; but under this statute, it was held that the action 
for the wife’s injuries was under the control of the husband and the 
damages collected belonged to him. After it had been held in Kavanaugh 
v. Janesville, supra, that the husband’s action for consequential damages 
could not be joined to the action for the wife’s injuries, ch. 96, Laws of 
1873, Wis. Stats. (1927) sec. 263.40 was enacted, providing that “In any 
action by husband and wife to recover damages for any injury to the 
person of the wife sustained by or through the . . . negligence of the 
defendant, . . . the plaintiffs may claim in the complaint, and prove and 
recover, all the damages sustained by both, and which might otherwise 
be recovered by separate actions.” This section was construed as a con- 
tinuation of section 260.16, and hence, with the passage of ch. 99, Laws 
of 1881, Wis. Stats. (1927) sec. 246.07, providing that “. . . any married 
woman may bring and maintain an action in her own name for any in- 
jury to her person . .. the same as if she were sole. ... Any judg- 
ment recovered in any such action shall be the separate property and 
estate of such married woman,” all right to and control over, the action 
for injuries to the wife, and all right to or interest in any judgment re- 
covered therein, were taken from the husband, Shanahan v. Madison, 57 
Wis. 276, 15 N.W. 154, and the cause of action for the husband’s loss 
of service and expenses in consequence of the wife’s injury, could not 
thereafter by united in the same complaint with the cause of action for 
the wife’s injuries. Brickner v. Kopmeier, supra. It is in the light of 
this interpretation of sec. 246.07, that Justice Dodge, speaking for the 
court in Selleck v. Janesville, supra, said, at page 572: “Counsel for 
plaintiff agrues that the liability of defendant is res judicata, by virtue 
of a previous judgment recovered by plaintiff’s wife for her own injuries. 
This contention has some support from decisions in states where the 
husband is a necessary party plaintiff to recover for the wife’s injuries, 
and the damages therefore belong to him. Under such circumstances the 
argument in favor of the conclusiveness of the judgment is difficult to 
escape; but where, as in Wisconsin, he is not a party to such action and 
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not interested in the recovery, the reasons for conclusiveness all dis- 
appear.” Hence the mandatory character of Wisconsin Statutes, 1927, 
sec. 246.07, which deprives the husband of any interest in the wife’s ac- 
tion for her personal injuries and forbids his joinder therein, avoids the 
application of the rule of res judicata to the determination of issues in 
the wife’s action, in the husband’s action in which those same issues ap- 
pear. 

But assuming that there is some basis for this requirement of 
joinder in the principal case, in the light of the nature of the hus- 
band’s rights in the joint action, he should not, on a plea of res judicata 
by the defendant, be precluded by the adjudication of issues therein, in 
his own action for consequential damages. As a general rule, “The 
essential conditions under which the plea of res judicata becomes ap- 
plicable are the identity of the thing demanded, the identity of the 
cause of demand, and of the parties [or their privies] in the connection 
in which they are litigants.”” Herman, ESTOPPEL & RES JUDICATA, sec. 
102. In the situation in question, two absolutely distinct and independent 
causes of action in favor of the husband and of the wife grow out of 
the same state of facts and must be separately prosecuted (though cer- 
tain jurisdictions have permitted the two actions to be tried together). 
Where, as in this case, the relief demanded or appropriate in one action 
is such as would be entirely inconsistent or inadmissible in another, 
although both may be founded on the same facts, there is no identity of 
the thing demanded or of the two causes of action. Duffee v. Boston El. 
R.R., supra. If, however, the parties to the two actions are really and 
substantially the same in interest, although they may nominally be 
different, judgment in the first concludes the parties as to issues actually 
litigated and determined. Throckmorten v. Hickman, 279 Fed. 196; Fol- 
lansbee v. Walker, 74 Pa. 306. On this ground, it has been held that 
where the recovery, if any, in the wife’s action is community property, 
and by reason of that fact the husband was an actual party to her suit, 
or in privity with her where she may sue alone, a judgment in such 
action is res judicata as to issues therein determined, in the husband’s 
action for loss of services, etc.; and this rule is held to apply even though 
the wife may bring her action in her own name and the husband’s ac- 
tion must be brought in his name alone. Tell v. Gibson, 66 Cal. 247, 5 
Pac. 223; Atchison, T., 2 S. F. Ry. v. Nelson, 220 Fed. 53. In the latter 
case, Womach v. St. Joseph, supra, and Walker v. Philadelphia, supra, 
are distinguished on the grounds that in both cases, the damages sued for 
constitute the separate property of the wife; and since the same distinc- 
tion may be made under the South Carolina Code, this rule as to com- 
munity property is not applicable to the principal case. 

Although the authorities cited in the dissent sustain the proposition 
there advanced, i. e., that where the identity of the parties appears, but 
that of the causes of action does not, any issue adjudicated in the former 
suit is conclusive upon the parties in the subsequent action, the husband 
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having been merely a nominal party to the wife’s action, the identity of 
the parties is not established. It is therefore submitted that the identi- 
ties “of the thing demanded, . . . of the cause of the demand, and of 
the parties in the connection in which they are litigants” do not appear 
in the principal case and that hence the plea of res judicata was rightly 
rejected. 

Although certain early cases have held the doctrine of res judicata 
applicable to this type of situation on the grounds of the proposition ad- 
vanced in the dissent, Brown v. Mo. Pac. Ry. Co., 96 Mo. App. 164, 70 
S.W. 527; Lindsey v. Danville, 46 Vt. 144; Pettingill v. Yonkers, 15 N.Y. 
S.R. 854, 1 N.Y. Supp. 805 and to the very analogous situation arising in 
infant injury cases where a father, as guardian and next friend of his 
infant child, brings an action to recover for the child’s pain and suffering, 
and also brings an action in his own right to recover for the loss of the 
child’s services during minority and for medical expenses, Anderson Vv. 
Third Ave. R.R., 9 Daly, (N.Y.) 487 these cases have been overruled in 
Womach v. St. Joseph, supra; Hatfield v. McGinniss, supra, and in num- 
erous other cases. According to the better view and the great weight of 
authority, the cause of action in favor of the wife or child for personal 
injuries and the one in favor of the husband or parent for loss of serv- 
ices, etc. by reason of the injury, are entirely distinct, and a determina- 
tion of issues in the first action is not res judicata as to those same issues, 


in the second. 
BERNIECE N. LOTWIN. 


STATUTE OF FRAUDS—ORAL ANTENUPTIAL AGREEMENT IN CONSIDERA- 
TION OF MARRIAGE—EFFECT OF WRITTEN MEMORANDUM MADE AFTER MAR- 
RIAGE.—In Peterson v. Peterson, —S.D.—, 226 N.W. 641, Charles and 
Emily Peterson, by oral antenuptial agreement in consideration of mar- 
riage, agreed that in case the husband died first, the wife should have the 
use of certain real estate and an annuity, in consideration of which she 
should waive her statutory rights in his estate. Eight years after their 
marriage they signed an instrument purporting to be a “Memorandum of 
Oral Antenuptial Agreement,” confirming the original oral agreement. 
After the husband’s death, the wife claimed her statutory rights in her 
husband’s estate, the heirs pleading the wife’s antenuptial agreement in 
bar. The court held that the subsequent memorandum did not validate 
the oral antenuptial agreement which was invalid under South Dakota’s 
statute of frauds as being an oral contract in consideration of marriage, 
and that the wife was not bound by waiver of her statutory rights. 

Regarding this question, the court said: “In Frazer v. Andrews, 
134 Iowa, 621, 112 N.W. 92, 98, 11 L.R.A. (N.S.) 593, 18 Penn. Cas. 556, 
it was well said: ‘In such cases the authorities from other states are in 
hopeless conflict’—citing cases holding this instrument good as well as 
cases to the contrary. The Iowa court continued: ‘In view of this con- 
flict in the cases, it is manifest that apparently sound reasons may be 
given for either conclusion.’ ” 
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This “hopeless conflict” is rather a result of the difference in the 
wording of the various statutes than of any vast difference in opinion. 
Jones V. Pettigrew, 25 S.D. 482, 488; Brandeis v. Neustadtl, 13 Wis. 142; 
Frazer v. Andrews, supra. The original statute of frauds, 29 Car. 2, c. 3 
sec. 4, states, “No action shall be brought to charge any person upon any 
agreement made upon consideration of marriage .. . unless the agree- 
ment upon which such action shall be brought, or some memorandum or 
note thereof, shall be in writing, and signed by the party to be charged 
therewith, or some other person, thereunto by him lawfully authorized.” 
This or very similar wording has been taken over by the majority of the 
United States, and we find in their statutes such expressions as, “No ac- 
tion shall be brought to charge any person upon any agreement made 
upon consideration of marriage,” or, “No action shall be brought in any 
of the following cases.” There is also found such wording as “. . . ex- 
cept when otherwise specially provided, no evidence of the following 
enumerated contracts is competent unless...” Some of our states, 
however, notably New York, Michigan, Wisconsin, and South Dakota, 
have changed the wording of their statutes from “no action shall be 
brought” to “every contract (or agreement) shall be void” or “the fol- 
lowing contracts are invalid unless .. .” 

The wording “no action shall be brought” suggests a mere proced- 
ural limitation and it would be reasonable under it to hold that the oral 
contract, though unenforceable under the statute, is yet a good con- 
tract and might be used collaterally in other suits. Child v. Pearl, 43 Vt. 
224, 230. Since the contract remains good, though unenforceable, a sub- 
sequent commitment to writing as a memorandum of such prior oral 
agreement should take it out of the statute, as if it had been originally 
in writing. This should be the case although the doctrine of part per- 
formance does not apply to contracts made in consideration of marriage. 
Frazer v. Andrews, supra. Browne on STATUTE OF FRAUDS, (3d ed.) sec. 
224, says, “The memorandum required by that section need not be con- 
temporaneous with the making of the contract; it is only necessary that 
the evidence of the contract be put in that form before any action can 
be maintained upon it.” Thus a subsequent compliance with the statute 
merely supplies the kind of evidence necessary to establish and make en- 
forceable the already existing contract. Montacute v. Maxwell, 1 P. Wm. 
618; Cooper v. Wormald, 27 Beav. 266; De Beil v. Thomson, 3 Beav. 469, 
43 Eng. Ch. 469, 49 Reprint, 184; Claypool v. Jaqua, 135 Ind. 499, 35 
N.E. 285; Moore v. Harrison, 26 Ind. App. 408, 59 N.E. 1077; Buffington 
v. Buffington, 151 Ind. 200, 51 N.E. 328; Frazer v. Andrews, supra; 
Townsend v. Hargraves, 118 Mass. 325; Cowdrey v. Cowdrey, 71 N.J.E. 
353, 64 Atl. 98; Argenbright v. Campbell, 3 Hen. & M. (Va.) 144; Smith 
and Nye v. Munsell, 94 Vt. 201, 110 Atl. 12. However, that a statute is 
worded “no action shall be brought” does not prevent all courts from 
finding a subsequent memorandum insufficient. McAnnulty v. McAn- 
nulty, 120 Ill. 26, 11 N.E. 397; Main v. Pratt, 276 Ill. 218, 114 N.E. 576; 
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Hanson v. Marion, 128 Minn. 468, 473, 151 N.W. 195; Waite v. McKelvy, 
71 Minn. 167, 73 N.W. 727; Townsend v. Kennedy, 6 S.D. 47, 60 N.W. 164. 

Under statutes making oral agreements within its terms “void” or 
“invalid,” the situation should naturally be different. “Void” means of 
no force or effect, without legal standing. In its strict sense, a void 
contract can be no contract at all. Therefore, such statute must mean 
that once such an oral agreement falls within its terms, it can never be 
taken out. States with the “void” clause have inclined toward that view. 
Waite v. McKelvy, supra; Fischer v. Dolwig, 39 N.D. 161, 166 N.W. 793; 
Brandeis v. Neustadtl, supra; Rowell v. Barber, 142 Wis. 304, 125 N.W. 
937, 27 L.R.A. (N.S.) 1140; Madigan v. Walsh, 22 Wis. 501. And in the 
principal case, it was said, in accordance with Wisconsin decisions: “We 
have been cited to no authority and have found none under a statute like 
ours which holds that an oral antenuptial agreement, void under the 
statute of frauds, can be validated by a post nuptial contract. Such a 
doctrine would in effect work a judicial repeal of the Statute.” If the 
contract is void or invalid when made, a subsequent writing by only one 
party could not be operative; it should require the consent of both parties 
competent to contract and would be in effect a postnuptial rather than 
an antenuptial contract. Rowell v. Barber, supra. 

Under statutes declaring certain agreements void if not in writing 
and signed by the party to be charged, it seems logically right that con- 
tracts not satisfying the requirement should be held void, for all pur- 
poses. The courts have not been so consistent. Wisconsin, where one of 
the strictest interpretations has been given the statute, has not decided 
against the contract where a third party has attacked the performance 
made between the parties. First National Bank v. Bertschy, 52 Wis. 438, 
450, 9 N.W. 534 (agreement to answer for debt of another); Main v. 
Bosworth, 77 Wis. 660, 46 N.W. 1043 (oral trust in respect to land). 
The court does not frankly admit that in these cases a looser construc- 
tion is given to the statute, but says that the defendant is bound by moral 
duty. Other states with the “void” clause have given it somewhat the 
same meaning as “no action shall be brought.” Riley v. Bancroft’s 
Estate, 51 Neb. 864, 71 N.W. 745; Townsend v. Kennedy, 6 S.D. 47, 60 
N.W. 164; Lawton v. Keil, 61 Barb. (N.Y.) 558; McKnight v. Dunlop, 5 
N.Y. 537. 

On principle, it seems that where the consideration for an attempted 
antenuptial agreement has been executed as to the marriage, a just de- 
cision should recognize the difference between the rights of creditors of 
the party to be charged and the rights of his heirs. A great many 
cases have taken this view in regard to parol antenuptial contracts for 
settlements where the sole consideration is marriage. They have held 
that a postnuptial settlement made in pursuance of an oral antenuptial 
agreement, is invalid as against creditors antecedent to the settlement 
whose rights would be thereby defeated. Jones v. Henry, 3 Litt. (Ky.) 
427; Quinton v. Kendall, 122 Kan. 814, 253 Pac. 600; Winn v. Albert, 2 
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Md. Ch. 169, 5 Md. 66; Satterthwaite v. Emley, 4 N.J.E. 489, 43 Am. 
Dec. 618; Ely v. Ormsby, 12 Barb. (N.Y.) 570; Boost v. Corey, 16 Barb. 
(N.Y.) 186; Smith v. Greer, 3 Humph. (Tenn.) 118; Caines v. Marley, 
2 Yerg. (Tenn.) 582. Since the husband could so easily defeat his credit- 
or’s rights by pretending an antenuptial oral agreement, it seems just 
that the statute be strictly interpreted here. As Lord Northington said 
in Spurgeon V. Collier, 1 Eden, 55,61: “If such a parol agreement were 
to be allowed to give effect to a subsequent settlement, it would be the 
most dangerous breach of the statute, and a violent blow to credit. For 
any man, on the marriage of a relation, might make such a promise, of 
which an execution never could be compelled against the promisor, and 
the moment his circumstances failed, he would execute a settlement pur- 
suant to his promise, and defraud all his creditors.” See also Read v. 
Livingston, 3 Johns. Ch. (N.Y.) 481, 8 Am. Dec. 520; Deshon v. Wood, 
148 Mass. 132, 19 N.E. 1. Lord Northington’s statement applies equally 
well to the rights of the husband’s creditors in a case in which an oral 
antenuptial agreement is proved only by a subsequent writing made after 
marriage. If such an agreement or settlement had a valuable considera- 
tion other than marriage the case should be different. Then it is not 
strictly a contract in consideration of marriage but rather a contract in 
contemplation of marriage. Dygert v. Remerschnider, 32 N.Y. 629. 

If the postnuptial settlement in confirmance of an antenuptial 
oral agreement is made when the husband is not indebted, it should, un- 
less actual fraud is proved, be held good. Battersbee v. Farington, 18 
Revised Rep. 32, 37 Reprint, 40; and Smith v. Greer, supra, where it 
says: “To invalidate a post-nuptial settlement the husband must not 
only be indebted, but he must be indebted at the time to an amount suffi- 
cient to have the effects of delaying and defeating creditors.” 

Between the parties to an oral agreement falling within the statute 
of frauds, the situation is quite different from when a creditor is in- 
volved. It should seem just to enforce such contracts as between the 
immediate parties to them, but no court construing a statute with the 
“void” or “invalid” clause may logically do so unless first the statute be 
changed. 

The South Dakota statute of frauds provides that an oral contract 
in consideration of marriage is invalid unless a memorandum thereof 
is reduced to writing. It would seem, therefore, that the court in the 
principle case in interpreting “invalid” to mean “void” and of no legal 
effect and not capable of being revived by a subsequent written mem- 
orandum, reached a sound conclusion. Fischer v. Dolwig, supra; Bran- 
deis v. Neustadtl, supra; Rowell v. Barber, supra. 


ELEANORE L. JONES. 
SUBROGATION—REMEDY BY SUBROGATION UNDER DEFECTIVE MortT- 


GAGE GIVEN TO SECURE ADVANCES MADE TO DISCHARGE A VALID LIEN.—In 
Nelson v. Nelson, —N.D.—, 226 N.W. 476, the husband and legal guar- 
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dian of an incompetent person, the plaintiff, pursuant to a license from 
the county court, executed a mortgage of land belonging to the plaintiff. 
Thereafter, and before this mortgage became due, the guardian per- 
suaded the plaintiff, still incompetent, to deed the land to him. When 
the mortgage became due, it was paid by the guardian with $800 of his 
own money and $1,200 borrowed from a bank. The latter sum was paid 
to the mortgagee by the cashier of the bank on the understanding that 
if the $1,200 could not be repaid out of the current crops, the guardian 
would borrow enough on the land to repay the bank’s loan. The crops 
being insufficient, the guardian executed, as mortgagor in his own name, 
a mortgage of the land for a loan of $2,000, $1,200 of which were used 
to repay the bank. This second mortgage was invalid. In an action by 
the plaintiff to determine adverse claims, the court held that the as- 
signees of the second mortgage had a right of subrogation to the extent 
cf $1,200 to the lien of the first mortgage which had been discharged. 

A mere loan of money for the purpose of enabling the borrower to 
pay off a mortgage does not entitle the lender to be subrogated to the 
rights of the mortgagee. Bradshaw v. Van Valkenberg, 97 Tenn. 316, 
387 S.W. 88; Downer vy. Miller, 15 Wis. 612; Watson v. Wilcox, 39 Wis. 
343. But one, although he has no interest to protect, who pays a mortgage 
at the request of the debtor may under some circumstances be subrogated 
to the rights of the mortgagee. Kent v. Bailey, 181 Iowa, 489, 164 N.W. 
852; Stevens v. King, 84 Me. 291, 24 Atl. 850; 3 Pomeroy, EQuiry JURIS- 
PRUDENCE, sec. 1212; 3 Tiffany, REAL PROPERTY, sec. 646; see also E'm- 
mert V. Thompson, 49 Minn. 386, 52 N.W. 31. One who advances money 
to pay a prior mortgage of land and takes as a security for such ad- 
vances a mortgage on the same land, which mortgage turns out to be 
invalid because of want of authority or capacity to execute it, is entitled 
to be subrogated to the lien of the prior mortgage. Chaffee v. Oliver, 39 
Ark. 531; Gato v. Christian, 112 Me. 427, 92 Atl. 489; Crippen v. Chappel, 
35 Kan. 495, 11 Pac. 453; Levy v. Martin, 48 Wis. 198, 4 N.W. 35; Lashua 
v. Myhre, 117 Wis. 18, 93 N.W. 811; Hughes v. Thomas, 131 Wis. 315, 
111 N.W. 474. Upon this point, however, some confusion has arisen; 
see Guy v. Du Uprey, 16 Cal. 196; Brown v. Rouse, 125 Cal. 645, 58 Pac. 
267; Kleimann v. Gieselman, 114 Mo. 487, 21 S.W. 796; Capen v. Gar- 
rison, 193 Mo. 335, 92 S.W. 368 (probably overruled by Berry v. Stigall, 
253 Mo. 690, 162 S.W. 126) ; Campbell v. Foster Home Assn., 163 Pa. 609, 
30 Atl. 222. 

A few of the courts denying the second mortgagee the right of sub- 
rogation may have been influenced by other principles involved in the 
case, such as money advanced under a mistake of law, Brown v. Rouse, 
supra; Kleinmann v. Gieselman, supra; Meeker v. Larson, 65 Neb. 158, 
90 N.W. 958; or negligence of the lender, Troyer v. Bank of De Queen. 
170 Ark. 703, 281 S.W. 14; Bohn Sash and Door Co. v. Case, 42 Neb. 281 
60 N.W. 576; Conner v. Welch, 51 Wis. 431, 8 N.W. 260; or intervening 
rights of third parties, Conner v. Welch, supra. The chief source of con- 
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fusion, however, has been in interpreting the rule that subrogation will 
not be decreed in favor of a mere volunteer. This maxim of equity had 
its origin in the early law when subrogation was greatly limited to the 
case of a surety paying under legal obligation the debt of a principal. 
With the modern extensions of the doctrine of subrogation the rule has 
become practically useless. Whether or not a person should be given 
the right of subrogation should depend upon whether the circumstances 
demand it in order that substantial justice might be done rather than 
upon a determination of whether or not he is a volunteer. Barnes v. 
Mott, 64 N.Y. 397. 

The principal case is in accord with the great weight of authority and 
with the accepted principles of equity governing the law of subrogation. 
See the cases collected in a note in 43 A.L.R., at page 1396. The money 
was advanced by the bank upon the express understanding that in case 
the crops of that season were insufficient the guardian would make a 
loan on the land to repay the bank. The bank although it had no in- 
terest to protect or legal obligation to discharge in paying off the prior 
mortgage, nevertheless, was not in the position of one relying merely 
upon the personal security of the debtor but had a “contingent” in- 
terest in the land. 

The Wisconsin Supreme Court has dealt with the doctrine of sub- 
rogation in several cases. Downer v. Miller, supra; Watson v. Wilcox, 39 
Wis. 643; Levy v. Martin, supra; Conner v. Welch, supra; Wilton v. 
Mayberry, 75 Wis. 191, 43 N.W. 901; Lashua v. Myhre, supra; Charmley 
v. Charmley, 125 Wis. 297, 103 N.W. 1106; Hughes v. Thomas, supra; 
Murphy v. Baldwin, 159 Wis. 567, 150 N.W. 957; Iowa County Bank vy. 
Pittz, 192 Wis. 83, 211 N.W. 134. Apparently it has never been called 
upon to carry the doctrine to the extent of the principal case, for here 
the defendants were subrogated not to a secured claim directly, but to an 
unsecured claim which had been created on the reliance of a promise to 
put up security on a certain contingency, which claim the defendant’s 
money had discharged. But the court’s liberal view is indicated by the 
language of Justice Eschweiler in Iowa County Bank v. Pittz, supra: 
“From the very nature of this doctrine of subrogation its mantle must 
many times, like the garment of charity, cover and wipe out a number 
of sins of omission or commission.” 

BARNEY BARSTOW. 


WILLS—REVOCATION BY DIVORCE OF TESTATOR.—Modern courts in 
dealing with the problem of whether an absolute divorce, in itself, or 
accompanied by a property settlement, is sufficient to raise a “reasonable 
presumption of an alteration of the testator’s mind, arising from cir- 
cumstances since the making of the will” (4 Kent, CoMM. 14th ed. 521.) 
and to work an implied revocation of his will in whole or in part, have 
had to face the following problems: 
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(1) Is this doctrine of implied revocation by reason of change in 
domestic circumstances limited to those precise circumstances which 
at common law would work a revocation, viz: marriage plus birth 
of a child in the case of a man and marriage alone in the case of 
of a woman; or “was there a general principle to the effect that 
an change in domestic relations would operate as a revocation if 
the new duties which arose were such as to justify the courts in 
holding that the prior will could be in effect, in view of such new 
duties?” Page on WILLS sec. 473. 


(2) Do these changed domestic relations, brought about by divorce 
and property settlement, create a mere rebuttable presumption of re- 
vocation or is the presumption conclusive—a positive irrebuttable 
rule of law? 


Those courts which have held that divorce plus a property settlement 
can work a revocation had to answer either impliedly or expressly, prob- 
lem (1) by holding that the doctrine of implied revocation by change in 
domestic relations is broader than its well-defined common-law applica- 
tions. See Lansing v. Haynes, 95 Mich. 16, 54 N.W. 699; Wirth v. Wirth, 
149 Mich. 687, 113 N.W. 306; In re McGraw’s Estate, 228 Mich. 1, 199 
N.W. 686; Donaldson v. Hall, 106 Minn. 502, 119 N.W. 219; Bartlett v. 
Lahr, 108 Neb. 681, 189 N.W. 390, 25 A.L.R. 39, 190 N.W. 869; In re 
Martin’s Estate, 109 Neb. 289, 190 N.W. 872; and Will of Battis, 143 Wis. 
234, 126 N.W. 9. It does not follow, however, that those courts 
which have differed in result from the cases just cited have answered 
problem (1) in the opposite way, for, as will be pointed out infra, most of 
these cases were decided on the ground that the common-law doctrine of 
implied revocation had been abrogated by statute in the particular juris- 
diction. See In re Patterson’s Estate, 64 Cal. App. 643, 222 Pac. 374; 
Succession of Cunningham, 142 La. 701, 77 So. 506; Murphy v. Markis, 
98 N.J.E. 153, 130 Atl. 840; Re Jones, 211 Pa. 364, 60 Atl. 915; In re 
Nenaber’s Estate, —S.D.—, 225 N.W. 719. 

In regard to problem (2): The early doctrine of the ecclesiastical 
courts was that marriage plus birth of issue in case of a man and mar- 
riage in case of a woman created a mere rebuttable presumption that 
the testator or testatrix intended to revoke his or her will, and that parol 
evidence was admissible to prove that in reality this was not the true in- 
tention. See Johnston v. Wells, 2 Hagg. Eccl. 561 (obiter); and Foz v. 
Marston, 1 Curt. Eccl. 494. Some early American courts apparently 
adopted this doctrine. Havens v. Van den Burgh, 1 Den. (N.Y.) 27: 
Brush v. Wilkins, 4 Johns. Ch. (N.Y.) 506; Miller v. Phillips, 9 R.I. 141; 
and Yerby v. Yerby, 7 Va. (3 Call.) 289. Today, however, it is uni- 
versally agreed that the presumption created by these changes in do- 
mestic relations is a conclusive one—a positive irrebuttable rule of law. 
1 Page on WILLS, sec. 474, note 11, and cases there cited. Hence those 
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states which hold that a divorce may revoke a will by implication are 
bound by authority (to say nothing of principle) to hold that a divorce, 
plus the property settlement which most of them require, absolutely and 
in all cases brings about an implied revocation of the will in question; 
or of at least that part of it in favor of the former spouse. See Wirth 
v. Wirth, 149 Mich. 687, 113 N.W. 306 and Will of Battis, 143 Wis. 
234, 126 N.W. 9. In this latter case the testator who had been rather 
brutal to his wife during their married life apparently reformed after 
the divorce was decreed, and frequently visited his former wife, mani- 
fested a solicitude for her health, made her small gifts, and made state- 
ments clearly showing that it was his «ctual intent to leave her provided 
for in his will. Nevertheless the court held that the divorce plus a prop- 
erty settlement on the wife (which was far less than the amount of the 
bequest in the will) absolutely revoked such bequest in favor of the 
former wife. 

This problem of implied revocation by divorce was again raised by 
the fairly recent case In re Nenaber’s Estate, —S.D.—, 225 N.W. 719. 
In this case some eleven months after Henry Nenaber had executed a 
will in which he devised and bequeathed ail the household furniture, 
$750 in money, and a life estate in the homestead to his wife, she sued 
him for divorce. While this action was pending, a property settlement 
was made, whereby she agreed in writing to accept $5,250 “in full settle- 
ment of all claims and demands against said defendant.” The sum was 
paid. The wife dismissed her action, but later the husband sued for and 
obtained an absolute divorce. A little over a year later he died without 
having altered his will. Upon a contest of the provisions in the will in 
favor of the wife by two of the residuary legatees, the South Dakota 
court held that there was no revocation of these provisions. This was 
done on the ground that the provision in the South Dakota Code with 
respect to revocation of wills, sec. 623, S.D. Code R.C. (1919), “is in- 
tended to be exclusive” of any common-law rules of implied revocation 
not provided for therein. 

This brings us to the first of the four classes of decisions on the 
subject of this note. This classification has been arbitrarily made ac- 
cording to the type of revocation statute the particular cases were de- 
cided under in order to facilitate a review of the clashing decisions on 
the subject. 

This first class is comprised of those cases which, like the principal 
South Dakota case, were decided under codes which have been specifi- 
cally, by express provision, made exclusive of, or which the courts have 
treated as being exclusive of, the common-law doctrines of implied revo- 
cation. See Calif. Civ. Code (1923) secs. 4, 1292, 1299, 1300, 1300a, 1304; 
La. Civ. Code (1924) art. 1692; N.J. Comp. Stats. (1910), pp. 5861-5870; 
Penn. Stats. (1920) sec. 8331; S.D. Code R.C. (1919) sec. 623; and the 
following cases: In re Patterson’s Estate, 64 Cal. App. 643, 222 Pac. 
374; Succession of Cunningham, 142 La. 701, 77 So. 506; Murphy v. 
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Markis, 98 N.J.E. 153, 130 Atl. 840; Re Jones, 211 Pa. 364, 60 Atl. 915 
and In re Nenaber’s Estate, supra. The cases just cited uniformly show 
that these courts will refuse to hold that divorce or divorce plus a prop- 
erty settlement will under any conditions impliedly revoke a will. This is 
done on the rather evident ground that there is no basis in the statutes 
for implying a revocation from such circumstances. 

Class two is comprised of but two cases which were decided under 
revocation statutes which, though they did not contain an express sav- 
ing clause to the effect that nothing in the statute as a whole should 
prevent a revocation implied at law were held by judical interpreta- 
tion not to exclude the application of this doctrine. The two cases are, 
Card v. Alexander, 48 Conn. 492, 40 Am. Rep. 187 and In re Brown’s 
Estate, 139 Iowa, 219, 117 N.W. 260 which follows Rowe v. Rowe, 120 
Iowa, 17, 94 N.W. 258, and other Iowa cases holding that the doctrines 
of implied revocation are there effective. In neither of these two cases 
was the will held to be revoked, principally on the ground that divorce 
and a property settlement were not such changes in the testator’s 
domestic relations, his moral duties, etc., as to work a revocation of a 
will under the common-law doctrine. 

The two cases of the second class are apparently in direct con- 
flict with all except one of the cases of our third class. This class is 
comprised of those cases decided under revocation statutes affirmatively 
recognizing in express saving clauses the doctrine of the common law 
on the subject of implied revocation. The one case of this class which 
does not hold that divorce will revoke a will is that of Chariton v. Miller, 
27 Ohio St. 298, 22 Am. Rep. 307. However, that case is peculiar in that 
the will was made before marriage, the bequest being to testator’s in- 
tended wife, and also in that there was no property settlement involved. 
All the other cases of this third class hold that divorce plus a property 
settlement arranged by the parties or by the court in the decree of di- 
vorce revokes provisions in a will in favor of the former spouse. See 
Lansing v. Haynes, 95 Mich. 16, 54 N.W. 699; Wirth v. Wirth, 149 Mich. 
687, 113 N.W. 306; Donaldson v. Hall, 106 Minn. 502, 119 N.W. 219, 130 
Am. St. Rep. 628; Bartlett v. Lahr, 108 Neb. 681, 189 N.W. 390, 190 N.W. 
869; In re Martin’s Estate, 109 Neb. 289, 190 N.W. 872; and Will of 
Battis, 154 Wis. 234, 126 N.W. 9. The case of Baacke v. Baacke, 50 Neb. 
18, 69 N.W. 303 often cited as holding contra to these cases, does not in 
fact so hold. By the form in which that case was presented to the court 
the problem of whether the gift to the wife was by implication revoked 
was not before the court. It merely decided that the entire will, the wife 
not being sole legatee, was not revoked by the divorce. 

One case of this third class apparently even goes so far as to say in 
effect, though not expressly, that a mere decree of divorce alone will re- 
voke a will . It is the case of In re McGraw’s Estate, 228 Mich. 1, 199 N. 
W. 681, where after a husband had made a will in which he had named 
his wife sole legatee, she obtained a divorce from him by default with- 
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out asking for alimony or a settlement of her dower interest. Nor was 
there any settlement as between the parties to the divorce action them- 
selves. The court said: “With both dower and alimony waived, the prop- 
erty matters of these parties were as effectually settled as though they 
had made a voluntary settlement between themselves pending divorce 
proceedings.” It then applies the doctrine of Lansing v. Haynes, 95 Mich. 
16, 54 N.W. 699 and Wirth v. Wirth, 149 Mich. 687, 113 N.W. 306, in both 
of which there had been property settlements as between husband and 
wife prior to the divorce decree, and, expressly excluding from its de- 
cision the problem of whether a divorce alone will revoke a will, holds 
that the will in question was revoked. It is submitted, however, that if 
this case did not present the problem of whether divorce alone can re- 
voke a will, then the problem can never arise. 

The fourth class has as yet but one member. This is the case of 
In re Ziegner’s Estate, 146 Wash. 537, 264 Pac. 12, which holds this 
unique position by reason of the fact that it was decided under a statu- 
tory provision to the effect that divorce subsequent to the making of a 
will shall revoke the will as to the divorced spouse. Rem. Comp. Stats. of 
Wash. (1922) sec. 1399. See also Mason’s Minn. Stats. (1927) sec. 
8742 for a similar statute. It would seem that much of the 
confusion in the law in regard to this problem of implied revoca- 
tion by reason of divorce could be removed by statutes of the Washington 
and Minnesota type providing either that divorce does revoke a will or 
that divorce does not revoke a will, whichever the legislature may de- 
termine will come closest to reaching that mythical mirage, the testator’s 
true intent. 

J. H. BEUSCHER. 


WORKMEN’S COMPENSATION—INJURIES CAUSED BY ELEMENTS.—In 
Eagle River Building Co. et al. v. Peck et al—Wis.—, 225 N.W. 690, the 
appellant was employed to load bolts into a sleigh. He was required to 
perform his work out of doors on a cold day, with the temperature rang- 
ing from 9 to 27 degrees below zero. While so employed he accidently 
froze his foot and claimed compensation under the Workmen’s Compen- 
sation Act, Wis. Stats. sec. 102.08. The supreme court, reversing the de- 
cision of the circuit court and affirming the award of the Industrial Com- 
mission, held that “It makes no difference that the exposure was com- 
mon to all out of door employments in that locality in that kind of 
weather. The injury grew out of that employment and was incidental to 
it. It was a hazard of the industry.” 

The Workmen’s Compensation Act, sec. 102.03, provides that an em- 
ployee is entitled to recover compensation when accidently injured while 
performing services growing out of and incidental to his employment. 
Statutes of other states are less liberal in that they require that the 
“injury,” and not the “services,” grow out of and be incidental to his em- 
ployment. 
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Though, according to Sadowski v. Thomas Furnace Co., 157 Wis. 
443, 146 N.W. 770, and other Wisconsin cases, the provisions of the 
Workmen’s Compensation Act are to be liberally construed to accom- 
plish the purpose of its enactment, yet the court in Hoenig v. Industrial 
Commission, 159 Wis. 646, 150 N.W. 996, construed this statute to apply 
only to “. . . injuries growing out of and incidental to the business.” In 
support of its interpretation the court cites Rayner v. Sligh F. Co., 180 
Mich. 168, 146 N.W. 665; McNicol’s Case, 215 Mass. 497, 102 N.E. 697; 
and Bryant v. Fissel, 84 N.J.L. 72, 86 Atl. 458, forgetting that the sta- 
tutes in those states are different from ours. It also cites Minneapolis, 
St. P. & S. S. M. Ry. v. Industrial Commission, 153 Wis. 552, 141 N.W. 
1119 and Milwaukee v. Miller, 154 Wis. 652, 144 N. W. 188, which seems 
to give no support to this interpretation. 

When the legislature, in 1919, extended the Workmen’s Compensa- 
tion Act to include occupational diseases, however, it seems to have ac- 
cepted the interpretation of the court in Hoenig v. Industrial Commis- 
sion, supra, for it enacted: “The provisions of sections 102.01 to 102.34 
both inclusive, are extended so as to include, in addition to accidental 
injuries, all other injuries, including occupational diseases, growing out 
of and incidental to the employment.” 

In the Hoenig case, supra, compensation was refused, by both the 
commission and the court, where the complainant was killed by a bolt of 
lightning, while working in the open. The court held that “. .. the 
Workmen’s Compensation Act ‘limits compensation to those cases in 
which the accident grows out of the hazards of industrial enterprises and 
is peculiar to such enterprises,’” Ellingson Lumber Co. v. Industrial 
Commission, 168 Wis. 227, 169 N.W. 568 (compensation given to plaintiff 
who froze leg working exceedingly hard on very cold day in lumber 
camp); Carey v. Industrial Commission, 181 Wis. 253, 194 N.W. 339 
(compensation refused to employee injured by collapse of barn used as 
shelter during violent and unprecedented windstorm); Lewis v. Indus- 
trial Commission, 178 Wis. 449, 190 N.W. 101, 25 A.L.R. 139 (compensa- 
tion refused where deceased working on coal dock in sun on very hot day 
suffered sunstroke). In these three cases the court affirmed the Indus- 
trial Commission and explicitly followed the rule laid down in the 
Hoenig case, supra. 

The courts, in most of the other states, hold the same way. In Con- 
sumers’ Co. Vv. Industrial Commission, 324 Ill. 152; 154 N.E. 423, where 
the employee froze his fingers, while working out of doors shoveling coal 
into wagons, the court reversed the decision of the Industrial Commis- 
sion and refused compensation, holding that “Injuries resulting from ex- 
posures to weather conditions, such as heat, cold, ice, snow, or lightning, 
are generally classed as risks to which the general public is exposed, and 
not within the purview of workmen’s compensation acts, although the 
injured person, at the time he received this injury, may have been per- 
forming duties incident to and in the course of his employment. The 
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rule is generally recognized, however, that if an employee, because of his 
duties, is exposed to a special or peculiar danger from the elements,—a 
danger that is greater than that to which other persons in the community 
are subjected,—and an unexpected injury is sustained by reason of the 
elements, the injury constitutes an accident arising out of and in the 
course of the employment within the meaning of the workmen’s com- 
pensation acts.” 

See also, the following cases where compensation was refused by the 
commission and the court: Row v. River Spinning Co.—R.I.—, 144 Atl. 
109 (employee loading bales of cotton into freight cars suffered sun- 
stroke); Doughtery’s Case, 238 Mass. 456, 131 N.E. 167 (petitioner 
while delivering coal suffered sunstroke) ; Slanina v. Industrial Commis- 
sion, 117 Ohio St. 329, 158 N.E. 829 (deceased, required to make de- 
liveries in all kinds of weather, killed by tornado while delivering) ; 
Texas Indemnity Co. v. Preslar, 298 S.W. 666 (Tex.), (deceased working 
around oil derrick suffered sunstroke); Baker v. State Industrial Com- 
mission, —Okla.—, 280 Pac. 603 (employee driving in performance of 
service encountered cyclone and seeking refuge in building near road was 
injured by its destruction). The court in Cunningham v. Donovan, 93 
Conn. 313, 105 Atl. 622, following this rule, sustained the commission in 
awarding compensation to a coal hauler, engaged on a very hot day in 
shoveling coal from a wagon, which was blackened with coal dust, and 
therefore especially attractive to the sun’s rays and where there was 
no shade, who died of heat or sunstroke. 

New York and Kansas are about the only jurisdictions which are in 
accord with the rule laid down in the principal case. In Hughes v. Trus- 
tees of St. Patrick’s Cathedral, 245 N.Y. 201, 156 N.E. 665, where a 
workman was overcome by heat while working out of doors, the court 
sustained the commission in awarding compensation, holding that “Heat 
prostration is an accidental injury arising out of and during the course 
of the employment, if the nature of the employment exposes the work- 
man to risk of such injury. (Madura v. City of New York, 238 N.Y. 214, 
144 N.E. 505.) Although the risk may be common to all who are exposed 
to the sun’s rays on a hot day, the question is whether the employment 
exposes the employee to the risk. (Katz v. A. Kadans & Co., 232 N.Y. 
420, 134 N.E. 330, 23 A.L.R. 401)”. The court, sustaining the commis- 
sion, awarded compensation in the case of Mathias v. Ash Grove L. & P. 
C. Co., 127 Kan. 98, 272 Pac. 188, where the deceased, a workman of 
a company operating a cement plant and two quarries three-quarters of 
a mile apart, was required to go back and forth between them on Sunday 
in order to take care of them, and in going from one quarry to another 
was killed by lightning. 

The court in the principal case, in referring to the Hoenig case, 
supra, says, “The use of the phrase ‘peculiar to the industry’ was un- 
fortunate. Clearly, that expression was not necessary to the decision.” 
It asserts that the basis of the Hoenig case and the cases following it, 





384 WISCONSIN LAW REVIEW 


namely, “. . . that liability attaches where the ‘injury grew out of and 
was incidental to the employment’. . . is the fundamental idea of the 
compensation act.” Thus the court withdraws its support from the ma- 
jority rule, as expressed by the Illinois court, and indorses the more 
liberal rule of New York and Kansas. 

MITCHELL MELNIK. 








